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area for storage of building materials, other items and general ‘junk’. Whether, as he
swore in his declaration, he proceeded to “maintain it as a garden..as an owner would
maintain their garden” is a little more doubtful, particularly given aerial photographs
from as late as 2008 showing the area largely overgrown with the canopy of trees or
other foliage, but that may be a question of degree and cmphasis. It is in any event
probable that he had access to and control of this ‘wedge’ from his existing property at

no. 124, and stored malerials on it at the very least.

iv) there was some form of fence, as he swore, separating that land from thc strip

further to the east.

He says nothing whatsoever in that declaration about also storing materials in a
“workshop” in the strip hard up against the garage (o the east. Yet his evidence on his
alleged adverse possession of the strip is now that there was at all times from 1995
such a “workshop” in that very location, possessed and used by him, for the storage of
materials and other activities. This was the principal foundation of his claim to that

strip by adverse possession.

If such a structure was in place, and being used and possessed, from 1995 to 2009, one
would have expected such evidence to also be the principal evidence in support of any
claim based on adverse possession made at that time. The existence and possession of
a building or structure might be expected to be among the strongest evidence of
possession, compared to mere acts of storage or maintenance. Yet it was not

mentioned at all in the 2009 declaration.

The only evidence of the existence of such a “workshop” were some photographs,
disclosed very late, but purporting to show a corrugated roof structure abutting the
wall of garage 3, with various building materials stored beneath it. These photographs
were said to date from 2012 and 2013. Ms. Marion Scrivens also gave some evidence
of her storage of cleaning materials in this area, from 1995 onwards. It is true that she
described it as a “workshop”, made of sleepers, breeze blocks and a tin roof, but while
she identified it with reference to the 2012 and 2013 photographs, I was not satisfied
from her evidence — and am not satisfied — that there was any permanent and defined

structure in that location during all of that time, whether it is described as a
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“workshop” or not.

My finding on the evidence is that, predominantly after 2009, the Respondent’s use
and storage of materials on his ‘wedge’ land LN 206714 gradually increased and
spilled over into the area of the strip, and that any remaining fence or barrier between
the two was removed, so that he did in fact make some use of that area in conjunction
with his other land. He may also have affixed some rudimentary covering over his
materials stored there. Whether that created something which could be called a
“workshop” or any sort of structure may be a matter of language and semantics, and is
not in my view ultimately of great relevance. The storage of materials in itself is
capable of amounting to possession - see e.g. Treloar v Nute [1976] 1 WLR 1295. So
to the extent that the 2012 and 2013 photographs, which I accept were taken in those
years, show the Respondent’s building materials stored and piled up against the

garage, that is capable of being possession.

I am not satisfied, despite the evidence of Ms. Scrivens, that such storage and
possession had been exercised to this extent at all times since 1995, so that from that
time Mr. Dew was thus in possession of the strip to the exclusion of all others,
including its true owner. It is correct to say that there was no live evidence before me
of anyone else, including its paper owner, making use of the strip in that time. In Mr.
Peverall’s ST1 statement, he said that at the time he bought what he thought was just a
garage (which he said was in 1989, but which the registered title suggested was in
2006), he did not realise that the title also included the “footpath” (i.e. the strip). He
does not say when it was that he did become aware of this, or give any evidence of his
own use of it. He describes how in 2013 and 2014, he became aware of Mr. Dew
dumping materials and erecting fence panels around the ‘“footpath”, and had
confrontations with Mr. Dew over his use of this land. He later describes how, when
he had the “footpath’/strip area cleared in 2016, his workmen found a “ramshackle
structure built half way along the footpath straddling it completely. It was made out of
railway sleepers and had been hidden under rubbish piled on top.” This evidence was,
as stated, not before the Tribunal in the form of a witness statement on which he could
be cross-examined, but Mr. Dew (through Mr. Waritay) embraced that evidence as

confirmation that a “workshop” had existed as he claimed.
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Considering this evidence, and all of the evidence before me. I find that Mr. Dew’s
use of the strip area for storage was a gradual exercise, which was significantly
increased and built up by 2013 when Mr. Peverall became aware of it and raised it as
an issue. By that time, and the time shown in the photographs, it is possible to say that
Mr. Dew was in adverse possession of the strip, having taken it over and excluded the
paper owner to an extent which was apparent, and contentious. I am not satisfied that
he had been exercising a similar degree of possession and control of this area at all
times since his first arrival in this area in 1995, whether by the existence of an
enclosed “workshop” or anything else. I find that, on the balance of probabilitics, prior
to 2009 he had at best exercised some minor acts of storage on this area, as an
‘overspill’ from his use of the area of which he then actually claimed (in 2009) title by
possession, but not to the extent visible in 2013 or as now claimed. If hc had been in
such possession, via the enjoyment of an actual built structure, he would have said so,
and this would have been a major part of any claim for title based on possession. Yet

he did not say so, and he did not claim title to the strip in 2009, as stated above.

It is not possible, in the absence of more detailed evidence, to put a prccisc date on
when Mr. Dew’s storage and use of the strip first reached a level amounting to
possession in law, but it is clear on his own evidence that he was dispossessed and lost
control of it from 2016 onwards. He complains in his original statement of case that
from 2016, his workshop and materials were cleared and removed; that he attempted
to retake possession on two further occasions; but that in the end his workshop was
demolished, his material removed and the current house built. So in that period he
could not be said to have been in exclusive control and possession of the strip — he

acknowledges that it was an area of continuing dispute and rival claims.

[ am not satisfied that he had actually been in sufficient possession of the strip area for
more than a few years before that time, and probably not until after the date of his
declaration in 2009. So at best he enjoyed around seven years of sufficiently exclusive
possession and control of this area for the purposes of the law of adverse possession.
On any version of the law of adverse possession applicable to such a claim, that would

not be enough.
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Schedule 6 paragraph 5 Land Registration Act 2002

The critical and decisive point, however, is that even if my findings of fact above are
wrong, and Mr. Dew’s evidence were accepted to a much greater extent — so that he
had been in sufficient factual possession and control of the strip, with intent to possess
it, since 1995 — his claim for title to the strip by adverse possession would still have to

be made by him via Schedule 6 of the Land Registration Act 2002.

In my judgment, that being so, his claim must fail, substantially for the reasons given

by the Land Registry on 31% October 2018.

Under the 2002 Act, unless a party’s case is that he had already accrued adverse
possession of a registered title for a period of 12 years or more before the 2002 Act
came into force, any application must be on form ADV1 and be made under Schedule
6 paragraph 1 of the 2002, whether the period of possession relied upon is the

minimum of 10 years or some much longer period.

As already stated above, since in this case the Respondent’s best evidence and case is
of possession only since 1995, he is wholly reliant on the above provisions. This is not
a case in which, despite the fleeting references to “repute” in his statement, Mr. Dew
can rely on any pre-accrued barring of registered title prior to the 2002 Act coming
into force. For that he would have needed evidence of possession going back at least
as far as 1991, which he does not have. Indeed his own evidence, and the best
evidence, is that the strip area must have been in the same “abandoned” state as was

the adjoining title LN 206714 when he first arrived in 1995.

So whether the alleged period of possession relied upon when making an ADV1
application is 10 years, or (if claimed to have commenced in 1995) 20 or 23 years, it
does not matter. Under Schedule 6 paragraph 2, any such application must be notified

to the registered proprietor of the land claimed.

. The Land Registry’s 31% October 2018 letter does not record whether, in relation to

Mr. Dew’s rejected 2015 and 2017 applications, they even got as far as notification

being given to the then registered proprietor/s of the strip — which would still have
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been Mr. Peverall in 2015, then (by 1 November 2017) the present Applicant and
proprietor DL1 Limited. The letter rather suggests that they did not even reach that

stage, the Registry rejecting the applications on paper.

When Mr. Dew applied again, however, on 26™ March 2018, such notification was
given to DL1 Limited. As the Registry confirmed, by a form NAP dated 11" October
2018 they exercised their right under Schedule 6 paragraph 3(l) to require the
application to be dealt with under Schedule 6 paragraph 5. They also, further and in

- the alternative, and in-the -event that paragraph 5 did not disposc of thc application,

64.

65.

66.

substantively objected to the application on the grounds (amongst others) that Mr.

Dew had not been in possession of the strip {or ten years or more.

As set out above in paragraphs 5, 6 and 34 (o 36, the Schedule 6 paragraph 3 right
gives the registered proprietor of land claimed by adverse possession a presumptive
‘veto’ over, and right to defeat, the application. The Applicant can then only succeed if
he brings himself within one of the exceptions in paragraphs 5(2) to 5(4). In this case,
as stated, the only exception relied upon by the Applicant in his application was that

under paragraph 5(4): the “reasonable mistaken belief” provision.

For the reasons given by the Land Registry in their letter of 31% October 2018 as
summarised at paragraph 36 above, but also considering all the evidence before the
Tribunal, in my judgement there is simply no basis upon which the Respondent can

satisfy sub- paragraph (c) of paragraph 5(4): that:

“for at least ten years of the period of adverse possession ending on the date of the
application, the applicant (or any predecessor in title) reasonably believed that the land

to which the application relates belonged to him”.

The ST1 evidence of Mr. Peverall was put to Mr. Dew in cross-examination. He
accepted that Mr. Peverall had made him aware in 2013 that the strip belonged within
Mr. Peverall’s registered title. Mr. Dew said that this was the “first [ knew of it”, but
he accepted that he had such knowledge by that time. While he did not appear to
accept (and I do not need to make any finding on this) that he actually offered to buy
the strip from Mr. Peverall, he clearly accepted, and I find, that this issue of title to the
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strip had been brought to his attention. I also find that from that point on, there was to
some extent a running dispute over title to and possession of the strip, but the key
point is that Mr. Dew was aware that a separate registered title to the strip was

asserted, of which he was not the proprietor.

I find that the raising of this issue, and the consequent dispute, must have been what
prompted Mr. Dew’s first application for title to the strip by adverse possession on
13 July 2015. I have not seen the form ADV1 or declaration he submitted on that
occasion. I only know from the Land Registry’s letter that the application was rejected
because the statutory declaration did not meet the requirements of r.188 Land
Registration Rules 2003. Nor do I know whether he stated that he would rely on
paragraph 5(4) if Mr. Peverall served a form NAP invoking Schedule 6 paragraph 5.
If he did, then the fact that the application was made, by definition, confirms that by
that time Mr. Dew no longer believed he had registered title to the strip. There might
have been a finely balanced question, applying the test from Zarb v. Parry (supra), of
whether he had applied sufficiently “promptly” in this regard after his discovery of the
title position, and so loss of any belief that it was already his, in 2013. That question

did not then arise, because the application was rejected.

As set out above, he applied again on 3™ December 2015, which application was
cancelled by the Registry following the site survey. Their letter records that for a time
he and his solicitors objected to this cancellation, but did not then correspond further
after 5™ December 2016. Nearly a further year then passed before a further application
was made on 1% November 2017, which was likewise cancelled. Then there was the
26 March 2018 application, rejected on 11" November 2018. Now the argument, and
reliance on paragraph 5(4), arises on this determined boundary application. For that
purpose, I will consider the position as if, for the purposes of paragraph 5(4), the

raising of that argument was the equivalent of another application.

The net result is that, on his own evidence as to his actual belief and knowledge of the
registered title to the strip, over six years have passed since Mr. Dew first became
aware that it was registered in another title. Over a year passed before he made any

sort of application for title at all. Nearly two years passed between his second and
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third applications.

On that basis, he has not since at least 2013 had any actual “mistaken belief” that he
was already the registered proprietor of the strip. He has known since then that
someone clsc (then Mr. Peverall) had such title, and that if he (Mr. Dew) wished to
claim title to it, he would have to do by an ADV1 adverse possession application. In
my judgement, having regard to the principle set out in Zarb v. Parry, there is no basis
upon which it can be said that he now comes within paragraph 5(4)(c), if he ever did
in thefirst place. He has made a serics of four separate applications, punctuated (as the
Land Registry stated) by relatively long periods of time. He is not in the category of
the applicant envisaged by Zarb who, after having believed for 10 years or more that
he already owns the subjcct land, then discovers the true registered title position and

so “promptly” makes an ADV1 application.

I would also po [urther in this case, and find that Mr. Dew can have had no reasonable
mistaken belief that he already owned the strip, by reason of his 2009 statutory
declaration and the plans attachcd to it. That application, as 1 have stated, clearly
recognised the separate existence of the strip, and far from showing any belief that he
already owned it, he excluded it from the scope of his application. I find that a
reasonable person, acting with legal advice on such an application, would clearly have
realised (and would easily have discovered by the index map search which would
usually accompany such an application) that title to the strip was registered under then
title number LN 204961. As I have already stated above, he did not even then claim to

be in possession of this strip.

For these reasons, the simple position is that the Applicant DL Limited, having served
its form NAP, has defeated any claim the Respondent Mr. Dew has to title to the strip
by adverse possession, since he cannot bring himself within Schedule 6 paragraph 5(4)
of the 2002 Act. I have also found, on the balance of probabilities, that Mr. Dew was
not in factual possession of the strip for ten years or more, but even if he had been,

Schedule 6 paragraph 5 would have defeated his claim anyway.

The consequence of that is that the location of the boundary between the strip (within

the Applicant’s current title TGL 465362) and the Respondent’s title LN 206714
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remains as it was when separate registered titles to those lands, and the boundary

between them, were first created in January 1961.

For the reasons set out above, I accept the evidence of Ms. Stolle, and the plan drawn
by her to accompany the DB application, as a sufficient and accurate delineation of the
precise boundary between the two titles. I will therefore direct the Registrar to give

effect to the Applicant’s application as made, in whole.
Costs: provisional

The clear result of the above decision is that the Applicant has been successful, and
the Respondent unsuccessful in his objection and opposition. It follows that the usual
order would be an order that the Respondent pays the Applicant’s costs since the
reference of the application to the Tribunal, the date of which was (as I read the
papers) 4" July 2018. Such costs will be assessed by summary assessment, on the
standard basis, unless agreed. I will therefore make such an order, which will take
effect by the stated date unless either party wishes to make submissions to the
contrary. If no submissions are made, or if the costs order is confirmed, summary
assessment will proceed via the submission of a Schedule by a stated date, in response

to which the Respondent may then file any objections or observations.

Judge Ewan Paton

FEwan Paton

Dated this 29" day of January 2020
By order of the Tribunal
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REF/2018/0738

PROPERTY CHAMBER, LAND REGISTRATION
FIRST-TIER TRIBUNAL

LAND REGISTRATION ACT 2002

IN THE MATTER OF A REFERENCE FROM HM LAND REGISTRY

BETWEEN:
DL1 LIMITED
Applicant
and
MARK EDWARD DEW
Respondent
Property Addresses:

Land on west side of 126 Crofton Road, London SES5 SNA
Land on south side of Crofton Road

Title Numbers: TGL 465362 and LN 206714

Before Judge Ewan Paton
Sitting at the First-Tier Tribunal, 10 Alfred Place, London WCIE 7LR
On 16" January 2020 (site visit 15" January 2020)

For the Applicant: Mr. Greville Healy (counsel), instructed by Gregg Latchams, London
For the Respondent: Mr. Samuel Waritay (counsel), instructed by direct access

ORDER

LRDec.dot



LRDec.dot

. The Registrar is directed, pursuant to rule 40, Tribunal Procedure (First-Tier Tribunal)

(Property Chamber) Rules 2013, to give effect in whole to the Applicant’s application
on form DB dated 15" December 2017, so that the plan lodged with that application
shall delineate the exact line of the boundary between title numbers TGL 465362 and
LN 206714.

Subject to paragraph 3 below, it is ordered that the Respondents shall pay the
Applicant’s costs of this reference, from the date of the reference, such costs to be the
subject of summary assessment on the standard basis, and as to which the Applicant
shall file and serve on the Respondents a Schedule of Costs for summary assessment

by 4pm on 20" February 2020

The above costs order having been made without a separate hearing, if either party
wishes to make any submissions that any different costs order should be made, they
should file and serve such submissions with the Tribunal and on each other by 4pm on

13™ February 2020

On receipt of any such submissions, the Tribunal will then consider whether any
different costs order should be made, and will issue a further direction and order

accordingly.

If no such submissions are filed, the order at paragraph 2 above shall stand, and the
Respondents shall by 4 pm on 6™ March 2020 file and serve on the Tribunal and the
Applicant (via his solicitors) any objections to and submissions on the amount of the
Applicant’s costs as set out in the Schedule. The Tribunal will then assess the costs

summarily and issue a further direction and order.

Dated this 29" day of January 2020

Ewan Paton
By order of the Tribunal




UPPER TRIBUNAL (LANDS CHAMBER)

LREG/5/2020
TRIBUNALS, COURTS AND ENFORCEMENT ACT 2007

AN APPLICATION FOR PERMISSION TO APPEAL AGAINST A DECISION OF THE FIRST
TIER TRIBUNAL (PROPERTY CHAMBER) UNDER S.11 OF THE TRIBUNALS COURTS
AND ENFORCEMENT ACT 2007

Applicant: Mr Mark Edward Dew

Property: Land on the west side of Crofton Road

Decision of the First Tier Tribunal (Property Chamber) dated 29 January 2020

Permission to appeal is REFUSED for the following reasons:

1. The applicant seeks to appeal the decision of the First-tier Tribunal (“the FTT") on a
determined boundary application; the FTT refused permission to appeal on 9 March
2020.

2. The applicant in his opposition to the determined boundary application, brought by
the registered proprietor of neighbouring land, sought to show that he had acquired
title to the disputed strip of land by adverse possession. The FTT held that the
applicant's own sworn evidence given to HM Land Registry in 2009, when he applied
for title by adverse possession to land registered under title number LN 206714,
made it clear that at that stage he made no claim to the strip that is now in dispute
and was not in occupation of it. That was obviously correct and the Upper Tribunal
could not make any other finding.

3. The FTT also found that while the applicant had made use of the strip after 2009, he
nad not been in possession of it for anywhere near 10 years. That is a finding of fact
with which the Tribunal will not interfere.

4. Finally, the FTT found that the applicant could not satisfy the requirements of
paragraph 5 of Schedule 6 to the Land Registration Act 2002 because it was clear —
and his repeated applications to HM Land Registry made it abundantly clear — that
from 2013 he knew that he did not own the disputed strip. Accordingly the applicant’s
case based on adverse possession has no possible prospect of success, whatever
further evidence might be available.

5. The applicant now seeks to challenge the position of the boundary itself and to
challenge the expert evidence given by Mrs Stolle. It appears from the FTT's
decision, and is confirmed by what it said when refusing permission to appeal, that
Mrs Stolle's measurements were not challenged at the hearing. Moreover the



decision about the position of the boundary rested largely on the accurate
measurements recorded on the 1960 conveyance plan (see paragraph 11 of the
FTT's decision), to which there was no challenge.

None of the other points made in the grounds of appeal has any prospect of founding
a successful appeal.

There is no realistic prospect of a successful appeal in this case and permission is

refused.
(J \))b /u”

/ Judge Elizabeth Cooke

3 July 2020

———
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