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Adverse possession – Section 97 and paragraphs 5(1), 5(4)(a) and 5(4)(c)  

Schedule 6 Land Registration Act 2002 – exclusive possession – intention to  

Possess – whether Applicants believed Disputed Land belonged to them for at  

least 10 years of period of adverse possession ending on date of application  

- reasonableness of belief – whether nature and relative quantity of Disputed  

 Land within ambit of third condition in paragraph 5(1)(c)  

 

 

Cases referred to: 

Powell v McFarlane (1977) 38 P&CR 452 

Balevants Ltd v Sartori [2014] EWHC 1164 

JA Pye (Oxford) Ltd v Graham [2003] 1 AC 419 

Seddon v Smith (1877) 36 LT 168 

LB Hounslow v Minchinton (1997) 74 P&CR 221 

Williams v Usherwood (1983) 45 P&CR 452 

Dowse v Bradford [2020] UKUT 0202 (LC) 

Zarb v Parry [2012] 1 WLR 1240 

IAM Group PLC v Chowdrey [2012] EWCA Civ 505 

Parshall v Hackney [2013] EWCA Civ 240 

Haandrikman v Heslam [2021] UKUT 0056 (LC) 

 

 

Introduction 

1. The Applicants, Mr & Mrs Monk, applied to HM Land Registry on a Form ADV1 dated 

3 October 2019 (‘the Application’) to be registered as proprietors of land on the 

south-east side of Radlett Lane, Shenley (‘the Disputed Land’) (provisional HM Land 

Registry Title No. HD587396) on the basis of adverse possession since about 1995 

relying upon Section 97 and paragraph 1 Schedule 6 Land Registration Act 2002 (‘the 

Act’).  At panel 11 of the Form ADV1, the Applicants indicated their intention to rely 

upon paragraph 5 Schedule 6 of the Act (‘the Third Condition’). 
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2. The Respondent, Helen Gillespie, objected to the Application by letter dated 20 

January 2020 enclosing a Form NAP requiring the Chief Land Registrar to deal with it 

under paragraph 6 Schedule 6 Land Registration Act 2002.   

 

The parties and their properties 

3. The Applicants were registered as freehold proprietors of: 

 

3.1 Wilton End Cottage, Radlett Lane, Shenley, Radlett WD7 9AJ (‘the Applicants’ 

House’) on 19 February 2018. The HMLR title number is HD189435.   

 

3.2 Land adjoining Wilton End Cottage (‘the Applicants’ Field’) on 19 July 1995.  

The HMLR title number is HD336073.   

 

(Collectively ‘the Applicants’ Property’.) 

 

4. The Respondent was registered as joint freehold proprietor (with her husband) of: 

 

4.1 Pound House, 67 London Road, Shenley, Radlett WD7 9BW on 30 January 

2007 having bought it in late 2006.  The HMLR title number is HD347362.   

 

4.2 Land adjoining Pound House, 67 London Road, Shenley, Radlett WD7 9BW. 

The HMLR title number is HD374261. 

 

(Collectively ‘the Respondent’s Property’.)  The Respondent was subsequently 

registered as the sole freehold proprietor of both on 14 August 2017.  

  

The Disputed Land 

5. The lay of the land and, more specifically, the Disputed Land is perhaps best 

understood by looking at Figure 1 (taken from page 133 of the Trial Bundle), which is 

orientated north to south from top to bottom of page: 

 

5.1 The Disputed Land is hatched blue.   
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5.2 The Applicants’ House is labelled ‘Wilton End Cottage’ and the Applicants’ 

Field forms the greater part of the middle of the plan (labelled ‘TITLE 

HD336073’).  As can be seen in Figure 1, the Disputed Land wraps around the 

western and southern sides of the Applicants’ Field in an L-shape. 

 

5.3 The Respondent’s Property is to the south and west of the Disputed Land 

(labelled ‘TITLE HD374261’). 

 

 

 
Figure 1: Schofield - Drawing 02 dated 03/12/2019 

 

 

6. Although I have not conducted a site view of the Disputed Land, the parties have 

provided me with videos of the site as well as numerous photographs (including 

aerial ones).   
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The witnesses 

7. The Applicants rely upon Witness Statements by: 

 

7.1 Roy Monk (the First Applicant) dated 26 August 2020, 9 January 2021 and 11 

April 2021.  He gave evidence and was cross-examined. 

 

7.2 Vanessa Monk (the Second Applicant) dated 10 January 2021.  Mrs Monk has 

also sworn a Statutory Declaration dated 23 September 2019 which 

accompanied the Application when filed at HM Land Registry.  She gave 

evidence and was cross-examined. 

 

7.3 Paul Kraft dated 19 August 2020.  Mr Kraft is a solicitor and partner at the 

Applicants’ solicitors Farrer & Co LLP.  His evidence was agreed. 

 

8. The Respondent has not filed / served a Witness Statement and did not give 

evidence.  As can be seen at paragraph 4 above, she only came onto the scene in 

about 2006 and, therefore, has no first-hand knowledge of prior events. 

 

The issues 

9. The parties have helpfully provided me with an agreed list of issues: 

 

9.1 Have the Applicants been in adverse possession of the Disputed Land since 

1995? 

 

9.2 If so, did the Applicants believe that the Disputed Land belong to them for at 

least 10 years of the period of adverse possession ending on the date of the 

Application? 

 

9.3 If so, was such belief reasonable? 

 

9.4 If so, is the nature and relative quantity of the Disputed Land such that it 

cannot be regarded as a mistake as to the boundary, such that it cannot fall 
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within the ambit of the third condition in paragraph 5(1)(c)1 Schedule 6 of the 

Act? 

 

The evidence 

10. The Applicants bought the Applicants’ House in 1987 at which time the large field to 

its south was part of Woodhall Farm which was then owned by a Mr Richards.  Mr 

Richards died in 1994 and Woodhall Farm was sold to Jean Papworth and William 

Topham on condition that Mrs Richards could remain for life. 

 

11. In March 1995, Papworth and Topham (‘the Vendors’), via their land agents Clegg 

Kennedy Drew, offered to sell the Applicants what was to become the Applicants’ 

Field – Mr Monk told me that the Applicants had previously unsuccessfully tried to 

buy land from Mr Richards and, as a result, their details were on-file.  The terms of 

the offer, which are set out in a letter to Mr Monk dated 21 April 1995, were 3 acres 

for £25,000 with a condition that the Applicants ‘erect a suitable stock proof fence at 

[their] own cost within say 1 month of completion’.  The need for the stock proof 

fence (‘the Fence’) is axiomatic given that the 3 acres were being carved out of a 

larger field.  There were brief negotiations on price with the Applicants counter-

offering £10,000 (this figure being based upon a valuation of £1,200 per acre) but the 

Vendors’ take-it or leave-it stance meant the Applicants felt they had no choice other 

than to agree £25,000.  Mr Monk said that they would have liked to buy more land 

but the Vendors would only sell 3 acres. 

 

12. Terms were agreed and on 4 May 1995 Finola Doyle, a surveyor engaged by the 

Vendors, visited the Applicants to measure and mark out the boundary of the land to 

be conveyed.  It was Mr Monk’s evidence that Miss Doyle attended with a cloth tape 

and that he assisted her by hammering stakes into the ground at her direction.  He 

said that he did not himself have the measurements to-hand and that he cannot 

remember her calling them out. 

 

                                                
1 I think the parties meant ‘paragraph 5(4)’. 
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13. By letter dated 9 May 1995, Miss Doyle wrote to the Applicants enclosing a plan (‘the 

9 May Plan’) showing ‘the exact measurements of the boundaries’ and advising that 

‘the stakes that we marked in place last Thursday will need moving slightly to show 

the exact measurements. I would be grateful if you would do this as soon as possible 

and I will check their position next time I am at Wood Hall.’  The western boundary is 

labelled as being 132 metres.  Although the copy of this letter before the Tribunal no 

longer has a plan attached, there is no real doubt that it is the same plan as was 

provided to the Applicants by their solicitors, Turner & Debenhams, under letter 

dated 13 June 1995 (‘the 13 June Plan’) – this can be deduced by comparing what can 

be seen at the bottom of the 9 May letter with the bottom of the 13 June Plan; they 

are identical, as Mr Monk agreed during cross-examination.  One caveat is that there 

is no evidence as to whether the ‘140m’ marked along the western boundary in 

pencil on the 13 June Plan was also on the 9 May Plan. 

 

14. On 30 May 1995 the Applicants’ solicitors, Turner Debenhams, sent them ‘the formal 

Transfer’ and pointed out that there was a plan attached to it showing the area that 

they intended to buy.  It is likely that this plan was the unamended 9 May Plan as 

that seems to have been the only plan in existence at the time. 

 

15. In the 13 June letter referred to in paragraph 13 above, Turner & Debenhams 

informed the Applicants that the Land Registry had advised that a small part of the 

proposed sale land was not within the Vendors’ title and asked the Applicants to 

confirm this.  The letter goes on to ask the Applicants to confirm whether the 99.3 

metre measurement is correct and suggests that, if there is any doubt, the Vendors’ 

agents be asked to prepare a further plan ‘since it is obviously important that the 

correct area is shown as being transferred to you’.  It was Mr Monk’s oral evidence 

that, as the Applicants did own the land queried, he probably confirmed that the 13 

June Plan was incorrect. 

 

16. On 16 June 1995 Miss Doyle sent the Applicants a fax stating ‘Attached is a plan with 

amended measurements and a larger scale 1:2500 please let me know if you have 

any questions otherwise I will assume all will go through okay’.  The plan (‘the 16 
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June Plan’) is too faded to copy but, according to the Respondent’s counsel who 

inspected it shortly prior to trial, it resembles one of the two plans incorporated into 

the eventual conveyance.  No one disputed this.  The 16 June Plan differs from the 13 

June Plan in that: 

 

16.1 The small area of land queried by the Land Registry (see paragraph 15 above) 

has been removed from the proposed sale land and the start of the eastern 

boundary adjusted to allow for this.  

 

16.2 The western boundary has been lengthened from 132 metres to 140 metres. 

 

16.3 ‘HEDGE LINE’ has been written above and along the eastern end of the 

southern boundary.  Although Mrs Monk had thought that this was in Mr 

Monk’s handwriting, Mr Monk gave evidence that he had not written it, he 

did not know why it had been written and he presumed that Miss Doyle had 

done so.  He said there was no hedge present until he later planted the hedge 

that is presently there.   

 

The Respondent took Mr Monk to a Schofield Surveyors Ltd ‘Annotated 

combined drawing’ dated 1 August 2020 (this is a 1992 aerial photograph of 

the relevant land with various features, such as the Disputed Land and the 

measurements taken from the 16 June Plan, overlaid) and suggested that two 

mature trees and what appears to be smaller, lower level vegetation (a shrub 

or bush, perhaps) might be the ‘hedge line’ that Miss Doyle (if it was her 

handwriting) was referring to. 

 

17. On 29 June 1995 the sale completed.  As indicated in paragraph 16 above, there were 

two plans incorporated into the transfer, one of which is the 16 June Plan.  The 

transfer contains a covenant on the part of the Applicants to erect the Fence along 

the southern and western boundaries within one month. 
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18. Not long after completion, probably no more than a month or two, the Applicants 

instructed Jacksons to erect the Fence.  During cross-examination both of the 

Applicants professed to have no memory of the Fence’s erection or of the time they 

first saw it in situ.  Mr Monk said that he might have been abroad at the time.  There 

was no relevant paperwork available – no estimates, instructions or invoices.   

 

19. The Vendors also sold Woodhall Farm to Andrew Cohen in 1998 and some 

surrounding land to Jacqueline Reith and Andrew Cohen in March 1999.  In 

September 2006 the Respondent and Stephen Gillespie bought Pound House and 

surrounding land. 

 

20. In February 2008 a dispute arose between the Applicants and Stephen Gillespie when 

the latter started to ‘secure’ his boundary by attaching stock wire mesh to his side of 

the Fence.  It is quite apparent from Mr Gillespie’s email to Mr Monk dated 19 

February 2008 that he considered the Fence to ‘mark[ ] the boundary between [their] 

respective premises’. It is also quite apparent from Mrs Monk’s email reply later the 

same day that the Applicants considered the land on their side of the Fence to belong 

to them (i.e. the Applicants) when making reference to ‘our field’ and ‘our land’ (she 

asks Mr Gillespie to advise his contractors not to, in effect, trespass). 

 

21. Sometime later, probably in 2013, the Applicants learned that Hertsmere Borough 

Council (‘Hertsmere’) was looking for development land.  This resulted in Mr Monk 

himself completing and submitting to Hertsmere a Publication Stage Representation 

Form dated 4 September 2015.  On page 2 he refers to a letter the Applicants had 

sent dated 23 January 2014 and explains that he had ‘approximately three acres 

(approximately 1.21 hectares)… capable of accommodating around 36 new homes’.  

It is right to say that this line of evidence was not volunteered by the Applicants (who 

do not mention it in their Witness Statements) but, rather, elicited by the 

Respondent.  During cross-examination Mr Monk denied that he had had anyone 

appraise the Applicants’ Property prior to this. He also denied noticing that the size 

of the site was stated by Hertsmere, in a Housing & Economic Land Availability 

Assessment 2017/18, to be 1.48 (not 1.21) hectares, explaining that they had always 
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relied upon their professional advisers.  Both of the Applicants explained the absence 

of reference in their Witness Statements to the development plans as being because 

they did not expect them to be relevant. 

 

22. On 12 August 2019 Rebecca Cox (a surveyor employed by Sworders, a company 

retained by the Applicants) emailed Mrs Monk to notify her of ‘a potential 

discrepancy in the title boundaries.’  This was, the Applicants say, the first time that 

they became aware of an issue. 

 

23. Mr Monk was adamant that, notwithstanding Miss Doyle’s request in her letter dated 

9 May that he do so (see paragraph 13 above), he did not move the stakes, preferring 

to await her return given that she ‘was a professional, working for a respected firm of 

Chartered Surveyors’.  He was also adamant that he never checked the 

measurements and that nothing had led him to doubt the staking out, especially 

given Miss Doyle’s second visit when she adjusted the stakes.  When it was put to Mr 

Monk that it was highly improbable that Miss Doyle, who had a client determined to 

sell no more than 3 acres, would twice mistakenly measure out 60 metres on-the-

ground instead of the 40 metres on the plans, he replied “I disagree: she was the 

professional and I followed her instructions.” 

 

24. The Applicants were also adamant that they did not notice that the wrong boundary 

dimensions had been laid out on-the-ground or that the northern boundary was 

almost fifty percent longer than it should have been.  Mr Monk said that he had no 

experience of what an acre or 40 metres looks like and that he uses Imperial 

measurements.  Mrs Monk, too, said that she does not know what an acre looks like.  

It was their evidence that the first time they became aware of a problem was when 

they received Ms Cox’s email dated 12 August 2019 (see paragraph 22 above). Mr 

Monk made the point that throughout their dealings with Hertsmere, they had only 

ever claimed to have 3 acres available, that being the size of the Field.  
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25. I have been provided with a number of ordinary and aerial / Google Earth 

photographs of the site.  The photographs labelled as taken in October 1989 give a 

good idea of how open the land was back then, with it being difficult to identify any 

obvious reference points.  The aerial photographs, which range from 1999 to 2018 

tend to confirm this albeit with the caveat that they were taken after the Fence was 

erected.  The aerial photographs dating from May 1999 onwards show what appear 

to be shrubs or bushes towards the eastern end of the southern boundary. 

 

The legal framework 

26. Section 97 and Schedule 6 of the Act introduced a new regime for adverse possession 

claims in respect of registered land which effectively abolished such claims save for 

some limited exceptions: 

 

26.1 Paragraph 1(1) allows a person to apply to be registered as the proprietor of a 

registered estate if they have been in adverse possession of land for the 

period of 10 years ending on the date of the application.   

 

26.2 Paragraph 2(1) provides that where a person applies pursuant to paragraph 

1(1), the Registrar is required to notify the registered proprietor who is then 

entitled to require the application to be dealt with under paragraph 5. 

 

26.3 Paragraph 5 provides that the applicant is only entitled to be registered if 

they satisfy any one of three conditions.  This means that an applicant has to 

establish both adverse possession and one of the three conditions. 

 

26.4 Paragraph 11(1) provides that the requirement of adverse possession is 

satisfied if a period of limitation under Section 15 Limitation Act 1980 would 

have run in his favour in relation to the estate. 
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27. The Applicants rely upon the Third Condition, at paragraph 5(4): 

 

‘The third condition is that: 

 

(a)   the land to which the application relates is adjacent to land belonging 

to the applicant, 

 

(b)   the exact line of the boundary between the two has not been 

determined under rules under section 60,  

 

(c)   for at least ten years of the period of adverse possession ending on 

the date of the application, the applicant (or any predecessor in title) 

reasonably believed that the land to which the application relates 

belonged to him, and 

 

(d)   the estate to which the application relates was registered more than 

one year prior to the date of the application.’ 

 

 The Respondent accepts that (b) and (d) are satisfied.  

 

28. The general legal principles applicable to adverse possession claims are well-

established and perhaps best taken from Powell v McFarlane, J A Pye (Oxford) Ltd v 

Graham and Balevants Ltd v Sartori.  Insofar as relevant to the present matter, they 

can be summarised as: 

 

28.1 The person with paper title is presumed to be in possession of the land which 

is the subject of the application. 

 

28.2 The burden is on an applicant to show that they (a) are in factual possession 

of the land, and (b) have an intention to possess the land. 
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28.3 In order to establish factual possession, the applicant must demonstrate that 

they have an appropriate degree of exclusive physical control of the land.  

Their possession must be exclusive and they must deal with it as an occupying 

owner might have been expected to have done so and that no one else has 

done so.  This is a matter of fact which will depend on all the circumstances 

which include, in particular, the manner in which the land is commonly 

enjoyed. 

 

28.4 In order to establish the requisite intention to possess, the applicant must 

show that they intended to possess (not own) the land to the exclusion of all 

others. 

 

28.5 The intention to possess must be manifested clearly so that it is apparent that 

the applicant was not merely a persistent trespasser.  

 

29. More specifically regarding fencing, it has been said that enclosure: 

 

29.1 With a new fence is an act which by its very nature is so drastic as to point 

unquestionably, in the absence of contrary evidence, to an intention to 

appropriate the land concerned (see Powell v McFarlane @ 477-478). 

 

29.2 Is the strongest possible evidence of adverse possession, though not 

indispensable (see Seddon v Smith @ 59). 

 

29.3 Has always been regarded as strong evidence supporting animus possessendi, 

and the fact that the belief is founded on a mistaken premise does not help 

the paper owner (see Williams v Usherwood @ 251). 
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30. In Chambers v Havering LBC Etherton LJ said: 

 

‘Each case turns on its own particular facts. In a case of adverse possession, 

where the defendant relies upon the existence of fencing, the Judge will 

plainly have to consider its significance. In some cases, it will be cogent 

evidence, perhaps the most cogent evidence, of adverse possession where its 

effect is wholly to exclude the paper owner, even if it was erected to keep 

animals inside rather than to exclude people, including the paper owner.  In 

other cases, when considered in the context of the evidence as a whole, 

fencing may not be inconsistent with the absence of actual possession and of 

an intention to possess on the defendants part, even where the fencing 

physically excludes the paper owner.’ 

   

Adverse possession and the Applicants’ subjective belief from 1995 

The Applicants’ position 

31. The Applicants submitted that: 

 

31.1 They had been in adverse possession of the Disputed Land since 1995 and for 

the 10 years prior to the Application being made on 3 October 2019.   

 

31.2 Their evidence was that they had always considered the Disputed Land to be 

part of their field, the Fence was on the line staked by the Vendors’ agent 

Miss Doyle, the stakes had not been moved and Mr Monk had instructed 

Jacksons to erect the Fence along the line of stakes.   

 

31.3 The Fence has been the physical boundary between the parties’ properties 

since 1995 and they had maintained and cultivated the Disputed Land as part 

of the Applicants’ Field, as well as keeping livestock there and taking cuts of 

hay.   

 

31.4 Their use of the Disputed Land was not permissive and no one else had been 

in occupation.   
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31.5 Their position was supported by the February 2008 email correspondence in 

which Mrs Monk sought to exclude the Respondent’s contractors from 

entering the Disputed Land without permission and by Ms Cox’s email dated 

12 August 2019 and Mrs Monk’s reply, which would have been odd if she 

already knew the Fence was not the boundary. 

 

31.6 If they had dishonestly sought to appropriate more land than they had 

bought, surely they would have sought to maximise the value of the land by 

putting forward a figure larger than 3 acres when submitting to Hertsmere 

the Publication Stage Representation Form dated 4 September 2015.  This 

demonstrates their honesty. 

 

31.7 It was obvious from their answers during cross-examination that they had not 

appreciated that the planning and development-related documents 

(contained within the Supplemental Bundle filed by the Respondent at 16:14 

on 18 May 2021) were relevant.  They were not, as alleged, dishonest or 

guilty of hiding these documents and did not object to their introduction. 

 

31.8 Their account was straightforward, honest and credible.  There is no 

evidential basis for finding them to be dishonest and so rejecting their 

evidence. Given the 20+ years that have passed, it is understandable that 

there might be some gaps in their evidence but they did not seek to invent 

answers.   

 

32. The Applicants referred me to the following: 

 

32.2.1 JA Pye (Oxford) Ltd v Graham at paragraphs 40F-G (two elements for legal 

possession), 41D-E (factual possession) and 71B-E (intention to possess). 

 

32.2.2 Powell v McFarlane at the bottom of page 471 and overleaf (intention to 

possess) and the bottom of page 477 and overleaf (acts evidencing intention). 
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32.2.3 Williams v Usherwood at the middle of page 251 (enclosure / mistaken 

premise). 

 

32.2.4 LB Hounslow v Minchinton at about a quarter of the way down (acts 

evidencing intention) and the last paragraph on page 233 (intention). 

 

The Respondent’s position 

33. The Respondent opened on this issue by emphasising that this is a case where a new 

field was carved out of a larger field by reference to a 40 metre measurement along 

the Radlett Road to the north and submitted that the Applicants’ belief should be 

assessed by reference to abstract lines that could be drawn on the ground.  She went 

on to argue: 

 

33.1 The Vendors were, as Mr Monk accepted in cross-examination, keen to 

ensure that the Applicants got no more land than they had bargained for (i.e. 

3 acres).  This is evidenced by: 

 

33.1.1 Miss Doyle being tasked to measure the boundaries, stake them out 

and then subsequently adjust the stakes when the western boundary 

was increased from 132 to 140 metres. 

 

33.1.2 The precise and unchanging 99.30 metre length of the eastern 

boundary. 

 

33.1.3 The emphasis on ‘exact measurements’ in Miss Doyle’s letter to Mr 

Monk dated 9 May 1995. 

 

33.2 If Mr Monk is right in claiming that he put the stakes in where Miss Doyle 

directed, then she must have somehow mistakenly measured 60 metres for 

40 metres on her two visits.  Given the Applicants’ difficulty in remembering 

old events and the apparent care being taken over the measurements by the 

Vendors and their professional, Miss Doyle, this is hard to accept. 
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33.3 There is no evidence as to what the Applicants’ fencing contractors did.  

Although the Applicants say they followed the line of stakes, neither can 

recollect this being done.  This is to be contrasted with Mr Monk’s memory of 

the staking out exercise and indicates a problem as to the Applicants’ 

reliability.  If Miss Doyle’s alleged error is added to this, it is all highly 

improbable.  A possible explanation is that the fencers did their own thing but 

there is no evidence of this.  All we know is that Miss Doyle measured and the 

Fence was erected in a place that does not resemble the abstract lines drawn 

on the plan.  Given that it was the installation of the Fence that amounted to 

the expression by the Applicants of their belief and given that there is no 

evidence about this event, there is no evidence that the Fence amounted to 

an expression by them of their belief. 

 

33.4 The discrepancy between 40 and 60 metres is big and would have been very 

obvious on the ground.  It is improbable that the Applicants would not have 

noticed the extra 20 metres once they saw the Fence in place. 

 

33.5 The Applicants’ response that they are not good at measurements must be 

put against the further background of: 

 

33.5.1 The Applicants’ planning application for their house and barn and the 

Promap plan showing that the on-the-ground features were not in line 

with the title plan. 

 

33.5.2 Sworders being instructed to promote development of the Applicants’ 

land. 
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33.6 This is not a case where the purchasers of land had no reason to look at the 

paper title following completion.  Rather, the Applicants have repeatedly 

engaged with land agents on the size of their land and this led to the 

generation of plans that did not resemble the Applicants’ conveyancing plan.  

It is improbable that the Applicants’ can have maintained their subjective 

belief.  We are hampered by the fact that neither applicant has addressed this 

in their written evidence.  Their explanation, that their dealings with the land 

has nothing to do with the Application, is inadequate given that we are 

concerned with the period 2009 to 2019 (being the 10 years prior to the 

Application) during much of which Sworders were engaged. 

 

33.7 The Applicants have not given an adequate explanation as to how the mistake 

as to the position of the Fence was made.  This should be weighed against the 

evidence of what was done, the laying of the Fence and Sworders’ 

involvement:  it is unlikely that the Applicants would have continued to 

believe that the fence was in the right place.   

 

33.8 All the documentary evidence points against the Applicants’ position.   There 

is no doubt that the northern boundary was to be 40 metres and that it is 60 

metres on-the-ground.  Mr Monk identified this discrepancy with ease during 

cross-examination.  When the Respondents were asked why neither of them 

noticed this when the Fence was erected, their response was that neither of 

them were around when the Fence was erected and that neither of them are 

good at measuring or judging metres.  It is inherently improbable that they 

could have formed such a belief or maintained it (a) between 2014 and 2019 

when Sworders were involved, or (b) when the Council, in its Housing & 

Economic Land Availability Assessment 2017 / 2018, identified the size of the 

land to be 1.48 hectares rather than the 1.21 hectares stated in the 

Applicants’ Publication Stage Representation Form signed by Mr Monk on 4 

September 2015. 

 



G:\Database\ALR2000\Templates\DIR05.dot 
 

34. The Respondent accepted that: 

 

34.1 The Fence had been in situ since 1995. 

 

34.2 The Applicants had a need to keep animals in and had provided evidence of 

maintenance of the Fence.  Set against this are the facts that: 

 

34.2.1 The purpose of the fencing was stock-proofing, which can render it 

ambiguous. 

 

34.2.2 The Applicants were under a personal contractual obligation to erect 

the Fence as per the conveyance plan, which can also render it 

ambiguous. 

 

34.3 She has no evidence to challenge the Applicants - she has no first-hand 

knowledge of events prior to about 2006 when she first came onto the scene. 

 

Conclusion 

35. The issue is whether the Applicants have been in adverse possession of the Disputed 

Land since 1995.  Having considered the above submissions, the written and 

documentary evidence and heard from the Applicants, I conclude that they have 

established adverse possession from 1995 until 3 October 2019: 

 

35.1 The starting point is paragraph 1(1) Schedule 6 of the Act which requires 

applicants to have ‘been in adverse possession of the estate for the period of 

ten years ending on the date of the application’.  The burden of proof is on 

the Applicants to the civil standard (as is the case for the Application as a 

whole). 

 

35.2 I accept the Applicants’ evidence in its entirety.  I have seen or heard nothing 

that leads me to conclude that they have been dishonest or sought to hide 

facts or documents.  Nor did they invent self-serving answers to questions on 
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topics where there were gaps in their knowledge (i.e. Jackson’s erection of 

the Fence).  They were cross-examined at some length on the contents of the 

Supplementary Bundle and came across as consistent and honest as to how 

they had not appreciated that it might be relevant to this matter and when 

they first learnt of there being an issue as to the location of the boundary on 

12 August 2019.  It must be borne in mind that they are lay people with no 

relevant specialist knowledge who, as I find, relied upon professionals.  They 

did not object to the very late fling and serving of the Supplementary Bundle. 

 

35.3 The fencing of the Applicants’ Field and the Disputed Land has excluded the 

world at large and, effectively, incorporated the latter into the former so as to 

create one large field.  Anybody looking at the Disputed Land and the 

Applicants’ Field would consider it to be a single piece of land in the 

Applicants’ possession.  This can be clearly seen in the aerial photographs.  

There is no evidence of permissive use (indeed no one, including the 

Respondent or her predecessors in title, challenged the Applicants’ use until 

the Application was made) or anyone else being in occupation and the 

Applicants have dealt with the Disputed Land as an occupying owner might 

have been expected to deal with it, as is evidenced by their keeping livestock 

on and taking cuts of hay from it just as they did with the Applicants’ Field.   

 

35.4 The Applicants’ intention to possess is evidenced by the Fence which 

separates the Disputed Land from other land not in their possession, their use 

of the Disputed Land as part and parcel of the Applicants’ Field and the 

February 2008 email correspondence.  I have in mind the passages concerning 

enclosure in Powell v McFarlane and Williams v Usherwood that I have 

referred to above.  I also have in mind the passage concerning enclosure and 

intention in LB Hounslow v Minchinton (at page 233) where Millet LJ ruled 

that the motive for enclosure (to keep dogs in) was irrelevant where the 

intention was to allow dogs to make full use of land that the appellant 

regarded as hers, this being understandable usage and inconsistent with the 

council continuing possession.  I reject the Respondent’s submission that 
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there is no evidence that the Fence amounted to an expression of the 

Applicants’ belief.  Their evidence was clear on the erection of the Fence:  Mr 

Monk instructed Jacksons to erect the Fence along the line of the stakes 

which he believed indicated where the boundary was. 

 

35.5 The Applicants may have been contractually obliged to erect the Fence but 

that does not in itself detract from the Applicants’ intention to possess.   The 

two are not mutually exclusive and, in any event, it is highly likely that the 

Applicants would have fenced the boundary given that they had acquired part 

of a much larger field in order to keep horses.  If the Applicants had bought 

the Field and put up the Fence and done nothing else, it may not have been 

sufficient to establish adverse possession.  However, that is not what 

happened here.  The Applicants took adverse possession by virtue of the 

Fence, which they maintained, and by using the Field and Disputed Land as an 

occupying owner might have been expected to deal with it (keeping horses 

and taking cuts of hay) (see Haandrikman v Heslam at 26-36). 

 

35.6 The discrepancy between the intended boundary and the line staked by Miss 

Doyle (with Mr Monk’s assistance) is considerable but I accept the Applicants’ 

evidence that they relied upon the Vendors’ professional (i.e. Miss Doyle, a 

surveyor) and that they were not familiar with metric measurements.  I also 

have in mind that: 

 

35.6.1 There were few or no features on the ground that could be used as 

reference points – see the 1989 photographs.   

 

35.6.2 No one else, including Miss Doyle, noticed the discrepancy either.   

 

35.6.3 The Applicants proceeded with Hertsmere on the basis that they had 3 

acres.  If they were aware that, some 20 years earlier, they had 

somehow obtained a larger and thus more valuable area of land, they 

would most likely have included the larger figure in the application to 
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Hertsmere.  More land would have meant more development would 

have meant more profit.   

 

35.7 The Respondent submits that the Applicants have not adequately explained 

how the Fence mistakenly came to be where it is.  However, as stated above, I 

accept the Applicants’ evidence that: 

 

35.7.1 Miss Doyle, a surveyor engaged by the Vendors, directed the staking 

of the new boundary and that Mr Monk, relying upon her professional 

skills, did as she told him and then instructed Jacksons to erect the 

fence along the line of stakes.   

 

35.7.2 They did not move the stakes.  Indeed, there is nothing to suggest that 

they did and such an allegation is pretty serious, it amounting to a 

criminal act.  Nor is there anything to suggest, as the Respondent 

theorised, that Jacksons unilaterally decided to erect the Fence other 

than accordance with their instructions to do so along the line of 

stakes.   

 

Given the evidence, my findings and the lack of any credible alternative 

explanation, it seems more likely than not that the error lay with Miss Doyle.  

I have in mind that we know that Miss Doyle made a mistake the first time 

she attended to mark the boundary (see her letter dated 9 May 1995) and 

that she was using a cloth measuring tape rather than sophisticated 

equipment.  Further, Miss Doyle’s competence was put in question by 

Sworders’ view, in November 2020, that the measurements on the second of 

the two transfer plans (i.e. the 16 June Plan) amounted to 2.9 acres rather 

than three. 
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Reasonableness of the Applicants’ belief 

The Applicants’ position 

36. The Applicants’ position is that their belief that they owned the Disputed Land 

between 1995 (when they bought the Field) and 12 August 2019 (when they received 

Sworders’ email informing them of a potential discrepancy in the title boundaries) 

was reasonable.  They rely on the following points: 

 

36.1 Since any successful applicant will have incorrectly believed that disputed 

land belonged to them, it cannot be the case that having the ability to take 

out title plans and check boundaries will in itself defeat an application. 

 

36.2 It was reasonable for the Applicants to rely upon Miss Doyle.  She was a 

qualified surveyor engaged by the Vendors to mark the boundary.  She 

attended on-site at least twice with the second visit being to correct the 

location of the stakes.  It was not unreasonable for them to rely on Miss Doyle 

and there was nothing untoward in Mr Monk not having a copy of a plan to-

hand when assisting Miss Doyle.  He would not have needed to given that he 

was relying on Miss Doyle. 

 

36.3 If Miss Doyle adjusted the plans in June 1995, this was to match what she had 

staked out (with Mr Monk’s assistance) subsequent to her 9 May letter.  

Whilst it is not possible to say definitively what Miss Doyle measured when 

staking out, it is unlikely that she included land already owned by the 

Applicants, especially given that Mr Monk accompanied her.  If the June 

adjustments to the plan meant that the stakes had to be moved once again, 

one would have expected Miss Doyle to have stated this in her 16 June fax to 

the Applicants and to have returned to move the stakes just as she did in May 

(see her 9 May letter).  This was, after all, what she was employed to do. 

 

36.4 There were no physical features on the ground to show that the stakes were 

in the wrong place. 
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36.5 Neither the Vendors (who appear to have been anxious that the Applicants 

get no more than 3 acres) nor Miss Doyle (a surveyor) noticed that the stakes 

or the Fence were in the wrong place.  Nor did any successor in title to the 

Vendors notice the mistake. 

 

36.6 The discrepancy along the northern boundary was really 16 metres, not 20 

metres.  Whilst there is still quite a difference, it is not one that a reasonable 

person should have noticed.  Further, a reasonable belief is not one that is 

formed with perfect knowledge and understanding.  A reasonable person in 

the Applicants’ position cannot be expected to project measurements onto 

the ground especially in a location where there are no features on the ground 

to use as reference points. 

  

36.7 If the Tribunal finds that the Applicants’ belief was reasonable in 1995 but 

subsequently became unreasonable, this would not be fatal to the Application 

so long as they achieve a 10 year period of reasonable belief at some point.  

Whilst the period of adverse possession has to be up until the date of 

application, reasonable belief need not be.  

 

The Respondent’s position 

37. The Respondent submitted that the Applicants’ belief was unreasonable in 1995: 

 

37.1 The hypothetical reasonable person would have noticed the 40 metre / 60 

metre straight line discrepancy.  They would have been on-the-ground with a 

plan showing a 40 metre northern boundary, looking at open ground with no 

long-established features that might, in effect, divert them.  The Applicants 

disagreed with this:  their belief had to be reasonable in all the circumstances.  

It is not a case of their having to take a plan in hand and check the 

measurements or whether they could have identified the discrepancy if they 

had been determined to check the surveyor’s work.  A reasonable person was 

entitled to rely upon a vendor’s surveyor whose job was to mark out the exact 

line of the boundary. 
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37.2 A reasonable person could not rely upon their own mistake made when 

incorrectly staking the boundary.  The Applicants took issue with this:  it was 

the Vendors’ surveyor who determined where the stakes were placed and Mr 

Monk was simply acting as a second pair of hands.  The Applicants were 

relying on the Vendors’ surveyor’s mistake, not their own. 

 

37.3 The reasonable person would have had in mind the fencing covenant (to be 

erected within a month) and was not, therefore, in a position simply to shove 

the transfer plan in a cupboard and not look at it again.  It must be 

unreasonable to be in breach of a contractual obligation.  The Applicants’ 

response to this is that we are concerned whether the Applicants’ belief was 

reasonable, not whether a resultant breach of contract was unreasonable.  

The reasonable person would not have remeasured if they reasonably 

believed that they knew the boundary line (as the Applicants did). 

 

37.4 Turner Debenhams’ letter dated 13 June 1995 asked the Applicants to check 

the length of the eastern boundary (99.3 metres) and said that if there was 

any doubt, the Vendors’ agent could be asked to prepare a further plan.  Just 

three days later Miss Doyle faxed the Applicants a new plan saying ‘Please let 

me know if you have any queries.’  In reality and in the reasonable world, the 

Applicants had been told to check the new plan which had come into 

existence after the stakes were laid out in May.  It was not, therefore, 

reasonable for the Applicants to rely on what was done prior to 16 June.  In 

response to this, the Applicants accepted that Miss Doyle asked them to 

check the 99.3 metre measurement but argued that if she then changed the 

plan in June so that the stakes were in the wrong place, one would have 

expected her to have said so (just as she had done in May).  Contrast Miss 

Doyle’s 9 May letter with her 16 June fax – the latter did not ask Mr Monk to 

move the stakes.  It was, therefore, reasonable for the Applicants to rely on 

Miss Doyle given that she had not drawn their attention to any discrepancies. 
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37.5. Although the original stake line was adjusted in May using the 9 May Plan, 

that plan had been amended in three ways by 16 June yet there is no 

evidence of the stakes being subsequently adjusted to reflect the 

amendments.  As a result, the stakes placed after 9 May ceased to be any 

indication of the boundary (they were, after all, based upon a plan that went 

in the bin) and so it was unreasonable for the Applicants to rely upon them. 

 

38. The Respondent further submits that if the Applicant’s belief was reasonable in 1995, 

it later became unreasonable when they were looking to develop their property 

(which continued over a seven year period), instructed and obtained plans from 

Sworders (2017 onwards) and had Farrers on-board: 

 

38.1 The Applicants should have made enquiries given that the Disputed Land was 

being put forward for development with housing density estimates being 

provided.   

 

38.2 The Applicants’ response that they did not think about it is not good enough.  

As Fancourt J made clear in Dowse this exception to the abolition of adverse 

possession for registered land is meant only to benefit those who can show 

that they were reasonable, not those who are honest but have a misplaced 

belief. 

 

38.3 I was referred to paragraphs 27-30 of IAM Group PLC v Chowdery to make the 

points that: 

 

38.3.1 Mr Chowdery succeeded because he had never had reason to think 

about whether his title included the disputed land in that case.   

 

38.3.2 Whilst imputed knowledge is not in issue, whether belief was 

reasonable in all the circumstances can involve a question as to 

whether enquiries should have been made as to whether disputed 

property was in fact within an applicant’s paper title.  This is especially 
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so where an applicant had access to property professionals from 2017 

with a view to making land fit for marketing. 

 

39. The Applicants’ response to this was that they first learned of a problem on 12 

August 2019 and that they had trusted the professionals to get on with the job.   Mr 

Monk may have accepted during cross-examination that the ‘Promap’ plan (on page 

12 of the Supplementary Bundle) showed a different northern boundary to the 

Transfer plan, but there was no evidence that he had any reason to compare the two.  

Mrs Monk stated that she did not give Sworders a plan (she thought they had got one 

from HM Land Registry) and that Sworders only measured later which resulted in the 

12 August 2019 email highlighting a discrepancy.  If it had not been the first time that 

Sworders noticed a discrepancy, they would not have written as they did on the 12 

August 2019.   

 

40. The Respondent also made the point that Hertsmere had inserted a larger figure of 

1.48 hectares (not 1.21 hectares as Mr Monk had written in the Publication Stage 

Representation Form dated 4 September 2015) in its Housing & Economic Land 

Availability Assessment 2017/18.  The Applicants’ response to this was that Sworders 

did not tell them about the 1.48 hectares discrepancy and that the reasonableness of 

their belief has to be judged on the basis that they did not know about the 1.48 

hectares, not whether it would have been reasonable if more information had been 

brought to their attention.  Perhaps Sworders ought to have picked up on the 

discrepancy earlier but knowledge is not to be imputed (see IAM Group PLC v 

Chowdrey). 

 

Conclusion 

41. Paragraph (c) of the Third Condition provides: 

 

 ’for at least ten years of the period of adverse possession ending on the date 

of the application, the applicant… reasonably believed that the land to which 

the application relates belonged to him’ 

 



G:\Database\ALR2000\Templates\DIR05.dot 
 

42. The question for me to decide, having found that the Applicants honestly believed 

from 1995 onwards that the Disputed Land belonged to them, is was their honest 

belief reasonable in all the circumstances?  The burden of proof is on the Applicants 

and use of the word ‘reasonably’ makes it clear that the test is objective.   

 

43. As indicated above, I accept the Applicants’ evidence. I also accept the Applicants’ 

submission that their belief was reasonable in all the circumstances from 1995 to, 

say, 2014 when they began to consider developing their land: 

 

43.1 In 1995 the Applicants were buying a relatively modest area of land from the 

Vendors who, it might be said, held all the aces.  They were under no 

compulsion to sell, they would not sell more than three acres and the £25,000 

price was many times more than the c. £3,500 it was probably worth.  Mr 

Monk said it was a case of take-it-or-leave-it.  The Applicants were very much 

in the Vendors’ hands. 

 

43.2 It was reasonable for the Applicants to rely on Miss Doyle (including following 

any revisions she made to the plan as faxed to the Applicants on 16 June): 

 

43.2.1 She was a professional surveyor employed by the Vendors. 

 

43.2.2 It is clear from her 9 May letter that she was tasked with ensuring that 

the boundary was marked out correctly.   

 

43.2.3 Nothing has emerged from the evidence to suggest that there was 

reason for the Applicants to engage their own surveyor.  It was not a 

complicated transaction and doing so would incur extra cost and 

duplication of work. 

 

43.2.4 The Vendors had stipulated (and the Applicants covenanted) that a 

fence be erected pretty quickly, within a month of completion. 
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43.2.5 There is nothing to suggest that the Applicants had any experience in 

land surveying.   

 

43.2.6 It is improbable, given the nature of her engagement, that she would 

not have followed up revisions to the plan with revisions to the stakes, 

just as she had done in May. 

 

43.3 It is not the case that the Applicants are relying on their own mistake.  

Although we cannot be sure how the marking out of the boundary went 

wrong, on the evidence it is more probable than not that the error was 

attributable to Miss Doyle: 

 

43.3.1 She was the professional tasked with marking the boundary. 

 

43.3.2 Mr Monk merely served as her assistant when staking out. 

 

43.3.3 There is nothing to suggest that the Applicants moved the stakes.  

Indeed, their reluctance to touch the stakes is evidenced by their 

refusal to move the stakes when requested to by Miss Doyle in her 9 

May letter.   

 

43.3.4 There is nothing to suggest that Jacksons were to blame - it would 

have been a simple task to erect a fence along two lines of stakes in an 

open field. 

 

43.4 No one else spotted the error:  not Miss Doyle, neither of the Vendors and 

none of their successors in title.  It is notable that: 

 

43.4.1 In 2008 Stephen Gillespie was in no doubt as to where the boundary 

was (see email correspondence). 
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43.4.2 The discrepancy only came to light much later when Sworders 

prepared measured plans and had cause to overlay ‘the Land Registry 

map search’ over them (see Rebecca Cox’s email dated 12 August 

2019 to Mrs Monk).  This overlaying of plans is not a task that could be 

expected of the Applicants. 

 

43.4.3 No one challenged or queried the Applicants’ occupation of the 

Disputed Land from 1995 until August 2019. 

 

43.5 The sale land was being carved out of a large field and it was identified by 

abstract measurements rather than features on the ground, so there were no 

obvious reference points for the Applicants, or anyone else, to judge where 

the fence should be placed. 

 

43.6 Should the Applicants have noticed the difference between 40 metres and 60 

metres along the northern boundary as the Respondent submits?  As 

previously indicated, I accept their evidence.  This means that I accept that 

they use (and used) Imperial measurements rather than metric and that, as 

Mr Monk put it, he did not know what 40 metres looked like.  Of course, the 

difference between 40 metres and 60 metres would be obvious if both 

distances were marked out side-by-side on the ground and one was then 

asked to consider them.  But in this case that did not happen.  There is no 

evidence of anything happening that would have given the Applicants cause 

to consider the length of the northern boundary in particular (and the other 

discrepancies were smaller).  After all, they were quite understandably relying 

on Miss Doyle, a professional engaged by the Vendors. 

 

43.7 Does the covenant to erect a fence make any difference?  I agree with the 

Applicants that we are concerned with the reasonableness of their belief and 

not whether it was unreasonable to be in breach of contract.  As will be clear 

from the above, in my view the specific circumstances of this matter are such 

that it was reasonable for them to form the honest belief that the fence was 



G:\Database\ALR2000\Templates\DIR05.dot 
 

erected in the correct place.  Consequently, any breach of contract was 

inadvertent and initiated by the Vendors’ surveyor. 

 

43.8 Was it unreasonable for the Applicants to rely on the staking out done prior 

to 16 June as the Respondent argues?  The parties have very different 

interpretations (see paragraphs 36.3 and 37.5 above) of what few facts we 

know.  I consider the Applicants’ position to be more likely: 

 

43.8.1 It is more likely than not, and I so find, that Miss Doyle had staked out 

the eastern boundary correctly by the time of her second visit at the 

latest.  This is because on both her visits she was accompanied by Mr 

Monk who would almost certainly have known the extent of his land 

given the small size of the plot and its proximity to his home of the last 

eight or so years.   

 

43.8.2 It appears clear from the Turner Debenhams’ letter dated 13 June that 

Miss Doyle mistakenly included part of the Applicants’ Property (‘the 

Blue Land’) on her original plan.   

 

43.8.3 If the 99.3 metre eastern boundary was (a) correctly staked out (see 

paragraph 43.8.1 above), but (b) incorrectly shown on the 13 June 

Plan (see paragraph 43.8.2 above), then Miss Doyle would have had to 

(a) leave the eastern boundary stakes in place, and (b) adjust the plan 

to move the eastern boundary south by the width of the Blue Land.  

This would have had a knock-on effect on the western boundary which 

would have needed to be adjusted on the plan to mirror the 

southward shift of the eastern boundary on the plan.  The likelihood is 

that the western boundary stakes would, like those marking the 

eastern boundary, have been correctly placed.  The 8 metre extension 

to the length of the western boundary from 132 metres to 140 metres 

does not appear inconsistent with what one might expect to be the 

width of the Blue Land – see the early 1990s photograph (page 91 of 
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the Trial Bundle) and the 13 June Plan (though I make clear that I have 

heard no evidence on this).  Further, I note that towards the end of 

Turner Debenhams 13 June letter they wrote ‘If there is any doubt 

about this, perhaps we should ask the seller’s Solicitors to arrange for 

the agents to prepare a further plan…’ (my emphasis) which suggests 

that the focus was on the plan, not the stakes. 

 

43.8.4 If the stakes needed to be moved after the 16 June revisions to the 

plan, it is unlikely that Miss Doyle would not have both (a) told Mr 

Monk in her 16 June fax, and (b) returned to do what was necessary.  

This is because she had done both of these previously (see the 9 May 

letter) and because she was a professional engaged to mark out the 

boundary and prepare the transfer plan. 

 

43.8.5 On the balance of probabilities, therefore, I find that the revisions to 

the plan in mid-June did not require Miss Doyle to re-attend and move 

stakes.   

 

44. I also accept the Applicants’ submission that their belief was reasonable in all the 

circumstances right up until 12 August 2019: 

 

44.1 There was nothing that they were aware of such as to put them on notice to 

make enquiries of their professional advisers up until 12 August 2019.  

 

44.2 It was not unreasonable for the Applicants to have not picked up on 

Hertsmere’s 1.48 measurement: 

 

44.2.1 Mr Monk’s September 2015 submission of 1.21 hectares was made 

some time prior to the likely time when Hertsmere returned the 

Housing & Economic Land Availability Assessment 2017/18 containing 

1.48 hectares. There is no reason why Mr Monk would have compared 

the two documents.  It was not unreasonable that he did not do so.  If 
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there was evidence that Mr Monk had had the two forms in front of 

him side-by-side, I might have concluded differently.   

 

44.2.2 The Applicants were (reasonably) relying on their professional advisers 

Sworders who, themselves, did not spot any issue until August 2019. 

 

44.2.3  The Applicants were not used to metric measurements. 

 

44.2.4 The Applicants had no reason to be looking for a discrepancy given the 

absence over some 20+ years of any challenge to their occupation of 

the Disputed Land.  Indeed, one of the paper owners of the Disputed 

Land had, in 2008, seemingly acknowledged that the Fence was the 

boundary between the parties’ properties. 

 

44.2.5 Hertsmere did not draw the 1.21 / 1.48 hectare discrepancy to the 

Applicants’ attention. 

 

44.3 If any issue had arisen prior to 12 August 2019, one would not have expected 

the email exchange on that date between Mrs Monk and Rebecca Cox to have 

been expressed the way it was.  One would have expected reference back to 

an earlier concern. 

 

44.4 In my view, the Respondent’s counsel expects too much of the Applicants.  

Whilst he has the benefit of (a) many years’ experience in property litigation, 

(b) having all the documents in front of him at the same time, and (c) 

hindsight, the Applicants did not. 
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Whether the Disputed Land is too large to come within the Third Condition 

The Applicants’ position 

45. The Applicants disagreed with the Respondent’s contention that the Disputed Land is 

too big to come within the Third Condition and: 

 

45.1 Referred me Dowse v City of Bradford Metropolitan District Council: 

 

45.1.1 The Third Condition exception is to the effect that the applicant was 

justified in believing that the true position of the boundary was where 

he believed it to be (paragraph 41).  The exception is necessarily to do 

with the position of the boundary, and not simply giving effect to the 

applicant’s reasonable belief. 

 

45.1.2 The whole, or substantially the whole, of the disputed land must be 

capable of being described as ‘adjacent to’ the applicant’s land for the 

Third Condition to be satisfied (paragraph 42).  In Dowse the disputed 

land dwarfed the applicant’s title and much of it was not adjacent. 

 

45.1.3 The essential requirement in Dowse, that the applicant is mistaken 

about the location of the boundary, is consistent with the illustrations 

of the types of cases which this exception is intended to meet to be 

found at paragraph 14.46 of the Law Commission’s report Land 

Registration for the Twenty-first Century: 

 

o The first is where the boundaries as they appear on the ground 

and as they are according to the register do not coincide. This may 

happen because… when an estate was laid down, the dividing 

fences or walls were erected in the wrong place and not in 

accordance with the plan lodged at the Registry. 

 

o The second is where the registered proprietor leads the squatter 

to believe that he or she is the owner of certain land on the 
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boundary when in fact it belongs to the registered proprietor. If 

there is no detrimental reliance (such as will found an estoppel-

based claim), the applicant will have to rely on the Third Condition 

(as in the preceding paragraph). 

 

Although Schedule 6 was meant to make claiming adverse possession 

more difficult, it does not preclude a finding of adverse possession in 

appropriate cases. 

 

45.2 Referred me to Zarb v Parry and Arden LJ’s (as was) summary of when the 

exception is intended to apply: 

 

 ‘… where the physical boundary between two properties does not 

accord with the paper title.  People often make mistakes when laying 

out a physical boundary to a new plot.’ 

 

45.3 Returned to Dowse (at paragraph 45): 

 

‘… the requirement in sub-para (c) of para 5(4) will often be satisfied 

where the applicant has paper title to the land and reasonably 

believes that the disputed land along the boundary is within his paper 

title. That will be the paradigm case but, as the Law Commission has 

identified, it is not the only set of circumstances in which the 

exception should apply.’ 

 

45.4 Submitted that: 

 

45.4.1 The Disputed Land is L-shaped and is adjacent to and wraps itself 

around the Applicants’ Field, which it does not dwarf.  It is quite 

different to Dowse. 
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45.4.2 They made a mistake as to ownership and as to the location of the 

boundary (which was marked out incorrectly by Miss Doyle). 

 

45.4.3 There is no justification to be found in the authorities for excluding 

land where otherwise the Third Condition is met simply because it is 

too large. 

 

45.4.4 The Respondent is trying to take from paragraph 44 of Dowse (where 

Fancourt J said ‘If… the exception is limited to land in the area of the 

general boundary…’) that the disputed land must be within the area of 

the general boundary.  But it is not limited to those cases as it also 

applies to cases where there is a mistake about the location of the 

boundary.  At paragraph 42 of Dowse, Fancourt J is not saying that it 

applies only to cases where the disputed land is in the general 

boundary area but, simply, that it would ‘clearly’ apply in those cases. 

 

45.4.5 In Zarb v Parry (at paragraph 17F) Arden LJ suggests the opposite 

when she says: 

 

 ‘this seems to be a fair requirement for the law to impose 

before the paper title and it is deprived of his land, which may 

be very substantial in area and value, unlike the comparatively 

small area in this case.’ 

 

45.4.6 They meet Fancourt J’s test (see paragraph 45.1.1 above) in that they 

were mistaken as to the location of the boundary when it was laid out. 

 

45.4.7 Arden LJ is consistent with Fancourt J and inconsistent with the 

Respondent’s position:  the Act is not limited to cases within the 

general boundaries rule. 
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45.5  Finished by submitting that if I am not with them on the above, then the 

Disputed Land is sufficiently close to the paper title boundary in any event, 

this being a matter of impression for the Tribunal. 

 

The Respondent’s position 

46.  The Respondent also referred me to Fancourt J’s judgment in Dowse and submitted: 

 

46.1 At paragraphs 10 to 13 it is explained that the pendulum has swung against 

adverse possession with the introduction, via the Act, of a new statutory 

regime based on the common law concept of adverse possession which, 

assuming the paper owner servers counter-notice in time following notice of 

the application for registration, limits the applicant to establishing that they 

come within one of three exceptional cases.  This change makes it much 

harder to claim adverse possession and is in accordance with the general 

policy of the Act of severely limiting the circumstances in which a squatter 

could acquire title to registered land. 

 

46.2 At paragraph 44 Fancourt J said that ‘the exception is limited to land in the 

area of the general boundary between the applicant’s land and the registered 

proprietor’s land… it is a relatively narrow exception…’. 

 

46.3 The policy is to provide clarity where HM Land Registry plans, showing the 

general boundary, do not and this policy is not met if the Third Condition 

exception is applied to land outside of the general boundary rule.  Support for 

this is found in the fact that the exception does not apply if the boundary has 

been fixed – the exception is to provide a means of resolving discrepancies 

and uncertainty created by the general boundary rule.  

 

46.4 Dowse was an extreme example (the disputed land dwarfing and stretching 

far beyond the boundary of the applicant’s land, such that it was not 

‘adjacent to’ the applicant’s land) but there is no basis for confining its 

application to similarly extreme examples.  The Applicants’ submission that 
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the disputed land must simply be contiguous would render meaningless 

Fancourt J’s observations at paragraph 44. 

 

46.5 Whilst ultimately whether disputed land falls within ‘the area of the general 

boundary’ (Fancourt J’s paragraph 44) is a matter of impression for the 

Tribunal, in this case the Disputed Land clearly does not, given the 

approximately 30% increase in area (when comparing the mass of the Field to 

the mass of the Field plus the Disputed Land) and the 40-50% increased width 

across the northern boundary. 

 

Conclusion 

47.  Whilst I note what the Respondent says about the policy of the Act and her reliance 

on, inter alia, paragraph 44 of Dowse, in my view the nature and relative quantity of 

the Disputed Land is such that it comes within the Third Condition: 

 

47.1 There is no guidance in either Dowse or the Act as to how to determine 

whether the land claimed is within the ‘general boundary area between the 

two parcels of land’ (see paragraph 42 of Dowse). 

 

47.2 The Applicants were justified, for the reasons given above, in believing the 

true position of the boundary to be where they believed it to be (see 

paragraph 41 of Dowse). 

 

47.3 The whole of the Disputed Land runs in an L-shape adjacent to the western 

and southern boundaries of the Applicants’ Field (see Figure 1 above and 

paragraph 42 of Dowse).   

 

47.4 The situation that the Applicants find themselves in here is consistent with (a) 

the illustrations given at paragraph 14.46 of the Law Commission’s report 

Land Registration for the Twenty-first Century (see paragraph 45.1.3 above), 

and (b) paragraph 16 of Arden LJ’s judgment in Zarb v Parry.  The Fence was 

erected in the wrong place and not in accordance with the HM Land Registry 
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plan and the Vendors in 1995, through the actions of their surveyor, led the 

Applicants to believe that they owned land (i.e. the Disputed Land) adjacent 

to the boundary.  Either way, there was uncertainty about the true position of 

the common boundary. 

 

47.5 The Disputed Land certainly does not dwarf the Applicants’ Field (as was the 

case in Dowse) and, at most 20 metres (possibly 16 metres) wide along the 

northern boundary, it can be said that the whole (or ‘substantially the whole’ 

to cite from paragraph 42 of Dowse) is adjacent to the Applicants’ Field when 

considering the size and shape of the Disputed Land vis-à-vis the Applicants’ 

Field and the lay of the land generally. 

Timing of the Application 

The Applicants’ position 

48. The issue is whether the Applicants’ reasonable belief had to continue up until the 

date of the Application or shortly thereafter.  The Applicants’ position is that there is 

no requirement that an application be made ‘promptly’ as the Respondent suggests 

(relying upon Arden LJ in Zarb v Parry at paragraphs 17G-A and 55D-E): 

 

48.1 Although the only relevant authorities, Zarb v Parry and IAM Group PLC v 

Chowdrey (both Court of Appeal), may have assumed that the reasonable 

belief must be held up until the date of the application, the point was not 

argued in either case and neither one turned on the point.  The point is, 

therefore, not subject to a higher court determination. 

 

48.2 They referred me to paragraphs 22-86 and 22-86A of the First Supplement to 

the 2nd Edition of Jourdan & Radley-Gardner on Adverse Possession where it is 

suggested that there are three possible views: 

 

48.2.1 The reasonable belief must be held up to the date on which the 

application is made. 
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48.2.2 There is an implicit grace period: the squatter must apply promptly or 

within a reasonable period of time.  This, the Applicants say, is derived 

from Arden LJ in Zarb v Parry and appears to be the Respondent’s 

case. 

 

48.2.3 It is sufficient that, by the time of the application, the squatter has 

held a reasonable belief for a 10 year period, whether or not 

disabused of that belief before making the application.  

 

48.3 Paragraph 1 Schedule 6 simply requires ‘adverse possession of the estate for 

the period of ten years for the period of ten years ending on the date of the 

application.’  There is no mention of reasonable belief. 

 

48.4 Paragraph 5(4)(c) Schedule 6 adds the requirement that ‘for at least ten years 

of the period of adverse possession ending on the date of the application, the 

applicant… reasonably believed that the land… belonged to him.’  This adds a 

qualification to paragraph 1(1).  Nothing in the Third Condition requires either 

a prompt application or that the reasonable belief must end on the date of 

the application.  If Parliament had wanted a ‘prompt’ application or that one 

be made within a reasonable period of time, it could have said so as 

evidenced by paragraph 1(2) which gives an evicted squatter 6 months to 

make an application.  It is unlikely that Parliament wanted an unspecified time 

limit and it is wrong to imply one.  A sensible, natural construction is 

available. 

 

48.5 The Respondent’s construction will give rise to precipitous applications and 

disputes about the timing of applications which, in the absence of guidance in 

the Act, will be settled arbitrarily. 

 

48.6 As long as an applicant has established 10 years reasonable belief, it does not 

matter when it ended.  If the Tribunal accepts the Applicants’ submissions, 

they just need to establish a 10 year period of reasonable belief from 1995 
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onwards.  The 10 years may be established long before Sworders’ 

involvement. 

 

49. The Applicants’ alternative submissions is that, in any event, the Application was 

made sufficiently promptly with the Application being made within one and a half 

months of Sworders’ 12 August email.  Paragraph 1(2) gives squatters six months to 

apply, so it would be odd to impose a tighter limit under paragraph 5 and there 

would be no sensible legislative policy for doing so.  An unduly tight time limit might 

prompt hasty applications. 

 

The Respondent’s position 

50. The Respondent’s position is:  

 

50.1 At paragraph 17 of Zarb v Parry Arden LJ made the significant point that 

paragraph 5(4)(c) is an important but limited exception to the new adverse 

possession regime brought in by the Act and went on to say: 

 

 ‘The moral is that, as soon as the adverse possessor learns facts which 

might make his belief in his own ownership unreasonable, he should 

take steps to secure registration as proprietor.’ 

 

50.2 The Applicants knew of facts that might have made their belief unreasonable 

by 12 August 2019 at the latest (as disclosed by their email correspondence of 

that date with Sworders) and could have made an application promptly then 

but instead delayed until 2 October 2019.  A 1½ month delay is too long for 

such a straightforward application. 

 

Conclusion 

51. If, as suggested by Arden LJ in Zarb v Parry, an application must be made promptly, 

then I conclude that the 1½ month delay in making the Application is prompt enough.  

Six or seven weeks is not much time when the Applicants, who are lay people, would 

have had to liaise with Farrers and Sworders to establish the true position, take legal 
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advice and prepare the paperwork / evidence for the Application.  I have in mind, 

too, the six months given at paragraph 1(2) Schedule 6 of the Act.  There is, as the 

Applicants submit, no sensible legislative basis for imposing an unduly restrictive time 

limit, especially where proprietary rights are in issue and expensive litigation may 

well ensue. 

 

52. If I am wrong and given that Arden LJ’s comments in Zarb v Parry about having to 

apply promptly were obiter (meaning that I am not bound), I would, if required to do 

so, find that the squatter’s reasonable belief did not have to be held up until the date 

of the application: 

 

52.1 Paragraph 5(4)(c) is ambiguous:  it is not obvious whether the words ‘ending 

on the date of the application’ refer to the period of adverse possession or 

the period of reasonable belief. 

 

52.2 There is no binding authority on the construction of paragraph 5(4)(c):  it was 

not argued in Zarb v Parry or IAM Group PLC v Chowdrey and neither case 

turned on the point.   

 

52.3 Although I have in mind the legislative context (i.e. that the Act effectively 

abolished adverse possession for registered land with paragraph 5(4) being 

one of three limited exceptions), it cannot be correct that there must be 10 

years mistaken belief ending on the date of the application: 

 

52.3.1 Such an interpretation would render the Third Condition virtually 

useless, it being exceedingly hard for any squatter to apply for 

registration on the day that he learned that his belief was mistaken.  It 

would be unrealistic to expect such swift action and would most likely 

result in poorly considered and prepared applications.  Further, it 

would tend to encourage boundary-related litigation at a time when 

the Courts have been discouraging it.   
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52.3.2 Such an interpretation would also mean that if a prospective objector 

managed to get a prospective applicant to have any doubt as to his 

title, the latter could not make a successful application even if he had 

held a very reasonable belief for a long period. 

 

52.3.3 The Court of Appeal, in Zarb v Parry, appears to have realised that this 

cannot be what Parliament intended when it, in effect, suggested that 

applications had to be made ‘promptly’.  There is, however, no 

obvious basis for this interpretation in the wording of Schedule 6. 

 

52.3.4 If Parliament really intended to impose such a stringent exclusionary 

requirement, it would and could have made it explicitly clear.  I have in 

mind the clearly expressed and much more generous six month time 

limit given at paragraph 1(2) Schedule 6. 

 

52.3.5 The joint Law Commission and Land Registry report (at paragraph 

14.44) that led to the Land Registration Act 2002 implicitly adopts this 

position: 

 

‘At some point prior to making the application to be registered, 

the squatter will have become aware that he or she is not in 

fact the owner of the land in issue.  It is likely to be this 

realisation that prompts the application.  It follows that the 

period of adverse possession that will be needed will, in 

practice, be more (even if only marginally) than 10 years.’ 

 

52.4 Given all of the above, it seems more likely than not that the words ‘the 

period of adverse possession ending on the date of the application’ in 

paragraph 5(4)(c) were carried over from paragraph 1(1) and then qualified by 

‘for at least ten years of’.  This seems to make sense given that (a) it will be 

common for the period of adverse possession to be longer than 10 years, and 
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(b) the difficulty of a squatter applying for registration on the day that he 

learned that his belief was mistaken. 

 

Conclusion 

53. I shall direct the Chief Land Registrar to give effect to the Application in whole as if no 

objection had been made. 

 

Costs 

54. As regards costs, paragraph 9.1(b)(i) of the Land Registration Division’s Practice 

Direction provides that if the Tribunal decides to make an order about costs, 

ordinarily the unsuccessful party will be ordered to pay the successful party’s costs. 

 

55. My preliminary view is that the Applicants, having succeeded on the Application, are 

entitled to their costs.  Any party who wishes to make an application for costs should 

serve by email (a) written submissions on the principle of who should pay costs and 

upon what basis (not on the amount of costs claimed), and (b) an estimate (not a bill 

or schedule of costs) of the total costs claimed, on the Tribunal and on the other 

party by 5 pm on 7 July 2021.  I will then give directions. 

 
Dated this 22nd day of June 2021 

 

Judge Alexander Bastin 

 

BY ORDER OF THE TRIBUNAL 


