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Mr Justice Leech:
L.  Introduction
1. This is my reserved judgment following the three day trial of a claim by the seller under

>

(1)

)

a conditional contract for the sale of land for a declaration that the notice served by the
buyer purporting to terminate the contract was invalid and that it was entitled to keep the
deposit of £245,000. The claim was originally made in a Claim Form issued under CPR
Part 8 against the seller and its solicitors as stakeholders. The action proceeded like a
traditional vendor and purchaser summons although directions were then given for
disclosure, service of witness statements and cross-examination.

The Parties
WEL

Mr John Wade is an experienced property developer and has been involved in the
acquisition and redevelopment of properties in the North East of England over a number
of'years. He is (and was at all material times) a director of the Claimant, Whitburn Estates
Ltd (“WEL”), and in 2020 it acquired freehold property at Mill Lane Whitburn, which
is registered at HM Land Registry under title no. DU25204 and title no. TY481530, for
the purposes of development. The Property comprises a former pub, which is now
derelict, a disused electricity substation, a large car park and surrounding land. At the
beginning of 2023 a fire took place at the Property which caused significant damage.

Mr Philip Sissons appeared for WEL instructed by Hay and Kilner LLP (“HK”) and I
am grateful to him for his careful and cogent oral and written submissions. Mr Wade
made a witness statement dated 6 September 2024 (“Wade 1) and a second witness
statement dated 23 May 2025 (“Wade 2”°) and gave oral evidence at the trial. I found Mr
Wade to be an honest and reliable witness doing his best to assist the Court. His evidence
was measured and thoughtful and I accepted it without qualification.

Thirteen

Thirteen Housing Group Ltd (the “Group™) is a provider of social housing and registered
with the Financial Conduct Authority as a Community Benefit Society under registration
no. 7522. It is a developer landlord and a strategic partner with Homes England and its
objects including building properties for affordable rent or shared ownership rent. The
Defendant, Thirteen Homes Ltd (“Thirteen”), is a subsidiary of the Group and its objects
include entering into small open market development schemes the profits of which will
be used by the Group for social purposes. Unless it is necessary for me to refer to
individual companies, I will refer to the business entity which consisted of the Group and
its subsidiaries (including Thirteen) as “Thirteen Homes”.

At the time of the negotiations for the purchase of the Property the Chief Executive of
Thirteen Homes was Mr lan Wardle, the Chief Financial Officer was Ms Jane Castor, the
Executive Director of Development was Ms Joy Whinnerah and the Head of Legal was
Ms Helen Thompson. In November 2021 Mr Phil Jones, who was then the Land and
Planning Director, identified the Property as a suitable investment and Ms Thompson’s
evidence was that he was the “directing officer” and had day to day responsibility for the
acquisition until he left Thirteen Homes in the summer of 2022. On his departure Mr
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John Manning, who was then the Director of Construction and Development, assumed
overall responsibility for the project and Mr Stuart Newham, who was a member of the
commercial team, took over day to day control of the acquisition. Ms Thompson and Mr
Manning both gave evidence at the trial but none of the other individuals whom I have
identified, did so.

Mr John Aldis appeared for Thirteen instructed by Anthony Collins Solicitors LLP
(“AC”). Again, I am grateful to Mr Aldis for his detailed written and oral submissions.
Ms Thompson gave evidence for Thirteen in her first witness statement dated 2 August
2024 (“Thompson 17) and her second witness statement dated 23 May 2024
(“Thompson 2”). I found Ms Thompson to be honest, straightforward and candid in her
oral evidence. In Thompson 2 she gave a rather misleading impression of the time and
effort necessary to negotiate a release. But in her oral evidence, she corrected that
impression clearly and accurately and I accepted her answers. Mr Manning gave evidence
in a witness statement dated 21 May 2025 (“Manning 1) and I accept his evidence
although it was of limited assistance.

DWF

WEL instructed the Second Defendant, DWF Law LLP (“DWF”), to act for it in relation
to the sale of the Property and the firm held the disputed deposit as a stakeholder on
conventional terms. By Application Notice dated 3 July 2024 DWF made a stakeholder
application under CPR Part 86.2 and by Order dated 21 August 2024 District Judge
Temple ordered that DWF pay into Court the deposit of £245,000 and the claim against
it should be stayed. She also ordered that the costs of the application should be borne by
the unsuccessful party. Thereafter, DWF played no further part in the proceedings and
did not appear at the trial.

The Contract
The Sale of the Property

By a contract dated 28 January 2022 and made between WEL as “Seller” (1) and Thirteen
as “Buyer” (2) WEL agreed to sell and Thirteen agreed to buy the Property for a purchase
price of £2,450,000. This price was subject to an increase under clause 11 (defined as the
“Price Condition”) if planning permission was granted for less than eight affordable
dwellings and an adjustment for abnormal costs under clause 12 (the “Abnormal Costs
Adjustment”). Clause 2 also provided as follows:

“2. Sale and purchase

2.1 Subject to clause 2.2, this Contract comes into force on the date of this
Contract.

2.2 Clause 2.3, clause 16 and clauses 19 to 26 (inclusive) are conditional
on the satisfaction of the Condition Precedent and shall come into force on
the Unconditional Date.

2.3 The Seller will sell and the Buyer will buy the Property on the
Completion Date for the Purchase Price.

2.4 The Buyer cannot require the Seller to: 2.4.1 transfer the Property or
any part of it to any person other than the Buyer (save for other entities in



Approved Judgment — Leech J Whitburn Estates Ltd v Thirteen Homes Ltd PT 2024 NCL 000027

)

10.

1.

the Thirteen Housing Group); or 2.4.2 transfer the Property in more than
one parcel or by more than one transfer; or 2.4.3 apportion the Purchase
Price between different parts of the Property.”

The Condition Precedent

The term “Condition Precedent" was defined as “the occurrence of the Unconditional
Date” and the term “Completion Date" was defined as “10 Working Days after the
Unconditional Date”. The term "Unconditional Date" was defined as the latest of the
following dates: (a) the Planning Satisfaction Date; or (b) the Price Condition Satisfaction
Date; or (c) the Restriction Release Date. The term “Planning Satisfaction Date" was
defined as follows:

“the latest of the following dates: (a) the date on which it is established
under this Contract that a Satisfactory Planning Permission has been
granted; (b) the next Working Day after the expiry of the Review Period
(provided that no Third Party Application is commenced by such date);
and (c) in the event that any Third Party Application is commenced, the
next Working Day after the date on which: (i) the Third Party Application
is Finally Determined; and (ii) a Satisfactory Planning Permission is
finally granted or upheld whether after a reference back to the Determining
Authority; so that the Satisfactory Planning Permission is no longer open
to challenge in any way by the issue of further Third Party Applications.”

The term "Satisfactory Planning Permission" was defined as a “Planning Permission
and Planning Agreement (if any) which is acceptable to the Buyer acting reasonably”.
The second part or element of the Condition Precedent which had to be satisfied was the
occurrence of the "Price Condition Satisfaction Date" which was defined as follows:

“the later of: (a) the date any Affordable Housing Adjustment is
ascertained; (b) the date of ascertainment or agreement of Abnormal Costs
pursuant to clause 12; and (c) the date the parties agree in writing any and
all adjustments to the Purchase Price under the terms of this Agreement,
resulting in satisfaction of the Price Condition”

The third and final part or element of the Condition Precedent which had to be satisfied
was the occurrence of the “Restriction Release Date” which was defined as “the day
that the Buyer shall give notice to the Seller that the Restriction Release has been
achieved”. This was a reference to a restriction in the charges register of both titles which
prevented part of the Property from being used except as a car park. Clause 1.1 defined
the term “Parking Restriction” as “the historic requirement to use part of the Property
under title numbers TY205155 and TY215338 for the purposes of car parking or as open
space only” and the term “Restriction Release” as:

“the satisfaction of the Parking Restriction by either: (a) the placement of
suitable indemnity insurance on risk to satisfy the Parking Restriction; or
(b) the completion of a deed of release in relation to the Parking
Restriction”
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(3) The Planning Application

12.  The term “Planning Application” was defined as an application for detailed planning
permission. Clause 3 also imposed the following obligations upon the parties which were
not subject to satisfaction of the Condition Precedent:

“3. Planning Application

3.1 From the date of this Contract the Buyer shall be permitted access onto
the Property as licensee in order to carry out such surveys and exploratory
investigations as are required to prepare the Planning Application provided
always that the Buyer shall make good any physical damage caused thereto
to the reasonable satisfaction of the Seller.

3.2 The Buyer shall submit the Planning Application to the Determining
Authority within the target window of 6 months from the date of this
Contract but strictly no later than 9 months from the date of this Contract.
The Buyer shall provide a copy of the Planning Application to the Seller
on or before submission.

3.3 Following submission of the Planning Application, the Buyer shall use
all reasonable endeavours to obtain the grant of a Satisfactory Planning
Permission as soon as is reasonably possible.

3.4 If it appears necessary to obtain a Satisfactory Planning Permission,
the Buyer may amend the Planning Application or withdraw and submit in
substitution a revised Planning Application.

3.5 The Buyer may agree to any extension of the statutory period for
determination of the Planning Application.

3.6 The Seller shall not do anything which may prejudice or obstruct the
progress of any Planning Application or Planning Appeal made pursuant
to this Contract.”

13.  Clause 4 provided that the Buyer could (but was not obliged) to make a Planning Appeal
(as defined) and clause 5 imposed an obligation to notify the Seller of any “Third Party
Application” which was defined as an application for judicial review or an application
under section 288 of the Town and Country Planning Act 1990 by a person other than
the seller or buyer. Clause 7 imposed an obligation to co-operate on the Seller and clause
8 an obligation upon the Buyer to notify the Seller within 10 working days of the receipt
of any planning decision.

(4)  The Long Stop Date

14. The term the “Long Stop Date” was defined as “28 January 2023 being 12 months from
the date of this contract or as ascertained in accordance with clause 13”. Clause 13
provided that the Long Stop Date could be extended in the following circumstances:

“13. Long Stop Date
13.1 Subject to clause 13.3, if on the Long Stop Date:

13.1.1 a Planning Application has been submitted to the Determining
Authority but has not been determined;
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13.1.2 a Planning Appeal has been lodged but has not been determined;

13.1.3 a Planning Permission has been granted but it is not yet established
under this Contract whether or not the Planning Permission is a
Satisfactory Planning Permission;

13.1.4 a Satisfactory Planning Permission has been granted but the Review
Period has not expired; or

13.1.5 a Satisfactory Planning Permission has been granted but a Third
Party Application has been made which has not been Finally Determined;
and then the Long Stop Date shall be extended as set out in clause 13.2.”

Clause 13.2 contained a series of complex provisions which I will not set out in full but,
in substance, its effect was to extend the Long Stop Date until 10 working days after the
relevant part of the planning process had come to an end. However, clause 13.3 provided
that: “Notwithstanding the provisions of clause 13.1 and clause 13.2, the Long Stop Date
shall in no circumstances be later than the Dead Date”. The term the “Dead Date” was
defined as “the date falling 36 (thirty six) months from the date of this Contract being 28
January 2025”.

Termination

Clause 14 provided that either the Seller or the Buyer could give written notice to the
other party terminating the Contract in the following circumstances:

“14.1 If the Unconditional Date has not occurred by the Long Stop Date
either the Seller or the Buyer may at any time after the Long Stop Date
(but only before the Unconditional Date) give written notice to the other
to determine this Contract and further provided that neither party will be
entitled to give notice upon the other party where they remain in breach of
their respective obligations in respect of the Condition Precedent.

14.2 If the Contract terminates pursuant to clause 14.1 the Seller is to
return the Deposit to the Buyer, with accrued interest within 5 (five)
Working Days of the date the Contract is terminated.”

It is convenient at this point to set out the other relevant provisions for the termination of
the Contract although they occur later in the Contract. Clause 28 provided that the Seller
could also terminate the Contract for the insolvency or breach of contract of the Buyer
and, in particular, if the Buyer was in fundamental breach of its obligations:

“28. Termination on Buyer's insolvency or breach

28.1 Without affecting any other right or remedy available to it, the Seller
may terminate this Contract with immediate effect by giving notice to the
Buyer if any of the following events occur:

28.1.1 the Buyer is in fundamental breach of any of its obligations in this
Contract;
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28.1.2 the Buyer is in substantial breach of any of its obligations in this
Contract and has failed to rectify the breach within a reasonable time after
receiving notice to rectify from the Seller;

28.1.3 the Buyer suspends payment of its debts or is unable to pay its debts
as they fall due or admits inability to pay its debts or (being a company or
limited liability partnership) is deemed unable to pay its debts within the
meaning of section 123 of the Insolvency Act 1986 or (being an individual)
is deemed either unable to pay its debts or as having no reasonable prospect
of so doing, in either case, within the meaning of section 268 of the
Insolvency Act 1986 or (being a partnership) has any partner to whom any
of the foregoing apply;

28.1.4 the Buyer enters into any compromise or arrangement with its
creditors other than (being a company) for the sole purpose of a scheme
for a solvent amalgamation of the Buyer with one or more other companies
or the solvent reconstruction of the Buyer;

28.1.5 an order is made, for or in connection with the winding up of the
Buyer (being a company) other than for the sole purpose of a scheme for a
solvent amalgamation of the Buyer with one or more other companies or
the solvent reconstruction of the Buyer;

28.1.6 an order is made, for the appointment of an administrator, over the
Buyer (being a company);

28.1.7 the holder of a qualifying floating charge over the assets of the
Buyer (being a company) has appointed an administrative receiver;

28.1.8 a person becomes entitled to appoint a receiver over the assets of
the Buyer or a receiver is appointed over the assets of the Buyer;

28.1.9 the Buyer (being an individual) is the subject of a bankruptcy
petition or order;

28.1.10 a creditor or encumbrancer of the Buyer attaches or takes
possession of, or an execution, sequestration or other such process is levied

or enforced on or sued against, the whole or any part of the Buyer [sic]
assets and such attachment or process is not discharged within 14
(fourteen) Working Days;

28.1.11 any event occurs, or proceeding is taken, with respect to the Buyer
in any jurisdiction to which it is subject that has an effect equivalent or
similar to any of the events mentioned in clause 28.1.3 to clause 28.1.10
(inclusive);

28.1.12 the Buyer suspends or ceases carrying on all or a substantial part
of its business;

28.1.13 the Buyer (being an individual) dies or, by reason of illness or
incapacity (whether mental or physical), is incapable of managing his or
her own affairs or becomes a patient under any mental health legislation;

28.1.14 the Buyer (being a company) is struck off from the Register of
Companies; or

28.1.15 the Buyer otherwise ceases to exist.”



Approved Judgment — Leech J Whitburn Estates Ltd v Thirteen Homes Ltd PT 2024 NCL 000027

18.

(©)
19.

(7)

20.

Clause 29 set out the consequences of the service of a notice under clause 28.1. It
provided that the Contract would be terminated with immediate effect and that the Buyer
would provide copies to the Seller of all survey and technical reports which it had
commissioned in relation to the Property:

“29. Consequences of termination
29.1 If the Seller gives notice to terminate this Contract under clause 28:

29.1.1 subject to clause 29.1.2, this Contract shall be terminated with
immediate effect from the date of the notice to terminate and neither party
shall have any further rights or obligations under this Contract save for the
rights of either party in respect of any earlier breach of this Contract and
the parties will continue to observe the Confidentiality provisions in clause
30;

29.1.2 within 15 (fifteen) Working Days after the termination, the Buyer

shall remove all entries relating to this Contract registered against the
Seller's title to the Property;

29.1.3 the Buyer will provide copies of all survey and other technical
reports it has commissioned in relation to the Property and procure reliance
in favour of the Seller.”

The Conditions

Clause 15 provided that the conditions in Part of the Standard Commercial Property
Conditions 3™ edition (2018 revision) (the “Conditions”) were incorporated into the
Contract insofar as they were not inconsistent with the other clauses of the Contract.
Condition 10.2 of the Conditions provided as follows (and I will have to consider later
whether it was indeed incorporated into the Contract):

“10.2 Rescission

If either party rescinds the contract: (a) unless the rescission is a result of
the buyer's breach of contract the deposit is to be repaid to the buyer with
accrued interest (b) the buyer is to return any documents it received from
the seller and is to cancel any registration of the contract (c) the seller's
duty to pay any returned premium under condition 8.2.2(e) (whenever
received) is not affected.”

The Deposit

The term the “Deposit” was defined as “£245,000 (two hundred and forty-five thousand
pounds) (exclusive of VAT)” and DWF was identified as the “Seller’s Conveyancer”.
Clause 17 then provided as follows (so far as relevant):

“17. Deposit

17.1 On the date of this Contract, the Buyer will pay the Deposit to the
Seller's Conveyancer as stakeholder on terms that on completion the
Deposit is paid to the Seller with accrued interest.

17.2 The Deposit must be paid by Electronic Payment.
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17.3 The Deposit must be held on terms that interest accruing upon it for
the period until Actual Completion is due to the Seller.”

“17.6 In this clause, the expression Deposit Balance means:

17.6.1 (where the Deposit is less than 10% of the Purchase Price) the sum
calculated by deducting the Deposit from 10% of the Purchase Price; or

17.6.2 (where no Deposit is payable on the date of this Contract) a sum
equal to 10% of the Purchase Price.

17.7 If completion does not take place on the Completion Date due to the
default of the Buyer, the Buyer will immediately pay to the Seller's
Conveyancer the Deposit Balance (together with interest on it at the
Contract Rate for the period from and including the Completion Date to
and including the date of actual payment) by Electronic Payment.

17.8 After the Deposit Balance has been paid pursuant to clause 17.6, it
will be treated as forming part of the Deposit for all purposes of this
Contract.”

(8) Notices

21.

i

22.

Clause 33 set out the terms on which any notice was validly served by one party on the
other and it provided as follows:

“33. Notices

33.1 Any notice given under this Contract must be in writing and signed
by or on behalf of the party giving it.

33.2 Any notice or document to be given or delivered under this Contract
must be: 33.2.1 delivered by hand; or 33.2.2 sent by pre-paid first class
post or other next Working Day delivery service.

33.3 Any notice or document to be given or delivered under this Contract
must be sent to the relevant party as follows: 33.3.1 to the Seller at the
address set out in the parties clause (or such different registered office
noted at Companies House) marked for attention of John Wade or at the
Seller's Conveyancer, quoting the reference LPIC 2038051-2; 33.3.2 to the
Buyer at 2 Hudson Quay, Windward Way, Middlesbrough, England, TS2
1QG marked for the attention of: Head of Legal or as otherwise specified
by the relevant party by notice in writing to the other party.”

Termination of the Contract

It was common ground that the Contract has now come to an end (if only because the
Dead Date passed on 28 January 2025). The principal issue for the Court was whether
Thirteen was entitled to terminate the Contract by giving notice under clause 14.1 once
the Long Stop Date had passed on 28 January 2023 and, if not, whether WEL is now
estopped from denying that it was entitled to do so. But these issues also required the
Court to consider the effect of WEL’s conduct and, in particular, the period between the
service of Thirteen’s notice and the service of its own notice. I therefore describe next
the notices served by the parties and summarise the case which each advanced in relation
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to the termination of the Contract.
The First Notice

It was also common ground that Thirteen did not apply for detailed planning permission
for the development of the Property. Ms Thompson’s evidence in Thompson 1 was that
Thirteen Homes attempted to obtain the release of the Parking Restriction but was unable
to do so and since the Long Stop Date had passed without the Restriction Release Date
and, therefore, the Unconditional Date having occurred, Thirteen understood that it was
entitled to serve a notice under clause 14.1.

By notice dated 23 March 2023 (the “First Notice”) Thirteen gave notice under clause
33 to WEL terminating the Contract or purporting to do so. The notice set out a number
of terms from the Contract before stating as follows:

“We, Thirteen Homes Limited, hereby give you notice as follows:

1 by the service of this notice pursuant to clause 33 the Sale Agreement
shall terminate in accordance with clause 14.1 of the said Sale Agreement;
and

2 for the avoidance of doubt the provisions of clause 13 of the Sale
Agreement do not apply as at: 2.1 the Long Stop Date; and 2.2 the date of
this notice, a Planning Application has not been submitted by Thirteen
Homes Limited to the Determining Authority; and

3 that the Sale Agreement terminates on the service of this notice.”

The Second Notice

In the Claim Form dated 14 June 2024 (the “Claim Form”) WEL contested Thirteen’s
entitlement to give notice under clause 14. It pleaded that it was an implied term of the
Contract that Thirteen would use reasonable endeavours to obtain the Restriction
Release. It also pleaded that the First Notice was not valid for two reasons: first, because
Thirteen had failed to submit a Planning Application by no later than nine months from
the date of the Contract, i.e. by 28 October 2022, and to use reasonable endeavours to
obtain a Satisfactory Planning Permission in breach of clause 3.2; and, secondly, because
in breach of the implied term it had failed to use reasonable endeavours to obtain the
Restriction Release. In summary, WEL’s case was that the First Notice was invalid and
of no effect because it was not entitled to serve notice under clause 14.1 when it was in
breach of its own obligations.

It was also WEL’s case that it had become entitled to terminate the Contract itself either
because time was of the essence for the submission of a Planning Application under
clause 3.2 or because the breach of clause 3.2 was a fundamental breach of contract or
because Thirteen repudiated the Contract by failing to submit the Planning Application
and then serving the First Notice. By notice dated 21 December 2023 (the “Second
Notice”) WEL gave notice to Thirteen under clause 33 that WEL was terminating or
purporting to terminate the Contract pursuant to clause 28.1. There was no dispute
between the parties that both the First and Second Notices were properly served.
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29.

The Points of Dispute

By Order dated 26 November 2024 District Judge Phillips gave directions. He did not
order the claim to be continued under CPR Part 7 but gave directions for Thirteen to
answer the Claim Form by serving Points of Dispute and for disclosure and witness
statements. By Points of Dispute dated 20 December 2024 (the “Points of Dispute”)
Thirteen set out its case. It denied the implied term asserted by WEL and pleaded instead
that a term was implied in the Contract that (1) it would not be required to submit a
Planning Application by 28 October 2022 if it had been unable to obtain the Restriction
Release by that date (having used reasonable endeavours to do so) and; (2) that it would
not be required to submit a Planning Application if British Coal (as defined below), the
beneficiary of the Parking Restriction, had refused to release it by that date.

Thirteen denied that it was in breach of clause 3.2 or clause 3.3 by failing to submit a
Planning Application by 28 October 2022 because it had used reasonable endeavours to
obtain the Restriction Release by that date but also denied that any breach was
fundamental. It also pleaded that WEL had waived any breach of clause 3.2 in a series of
emails between 19 January and 10 February 2023 and was estopped from denying the
validity of the First Notice. It also argued that WEL was bound by an estoppel because it
had impliedly accepted the validity of the First Notice by selling the Property to a third
party without notice to Thirteen (and even before it had served the Second Notice) and
also by demanding the return of all technical reports. In the alternative, Thirteen pleaded
that these actions “evinced the strongest possible intention not to be bound by the
Contract (i.e. by unilaterally disposing of the subject matter)” and that WEL thereby
repudiated the Contract which Thirteen had itself impliedly accepted.

In the Points of Dispute, Thirteen claimed declarations that WEL was estopped from
denying the validity of the First Notice, that the Contract was terminated by the First
Notice or by Thirteen’s implied acceptance of WEL’s repudiatory breach of contract, that
the Second Notice was invalid and that Thirteen was entitled to the return of the Deposit
under the Contract. In the alternative, Thirteen also sought an order that the Deposit be
returned with accrued interest under section 49 of the Law of Property Act 1925 (“S.49”).
In this way, therefore, the battle lines were drawn.

The Facts

May 2021 to January 2022

The Parking Restriction

The Property is registered under title no. TY205155 and title no. DU25204. The schedule
of restrictive covenants for title no. TY205155 records that by a conveyance dated 5
January 1979 (the “1979 Conveyance”) the purchasers of part of the land covenanted
with the National Coal Board (which later became the British Coal Corporation) (and to
which I will refer as “British Coal”) to observe a number of restrictions. The covenant
was in the following form and included the following restriction:

“The Purchasers to the intent and so as to bind (so far as practicable) the
Conveyed Land and any part or parts thereof respectively into whosoever
hands the same may come and to benefit and protect any mines and
minerals in which the Coal Board have any interest and which provide
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lateral or adjacent support for the Conveyed Land or any part or parts
thereof and any adjoining or neighbouring land belonging to the Coal
Board or the Company respectively that the Purchaser will at all times
hereafter perform and observe the restrictions and stipulations in the
Fourth Schedule to this Conveyance...

... 4. Not to use or permit to be used the Conveyed Land or any part or
parts thereof for any purpose other than for Open Space as defined in
Section 290 of the Town and Country Planning Act 1971 or Agriculture or
any of them.”

A copy of the 1979 Conveyance was annexed to the Lovell Contract (as I define it in [74]
below) and the covenant and restriction set out in the schedule of restrictive covenants
(above) accurately recorded the relevant terms. It is also clear from the First Schedule,
Part 1 that British Coal retained a small area of land and two mine shafts to which the
benefit of the covenant was annexed. By a deed of release dated 17 March 1990 (the
“1990 Deed”) and made between British Coal (1) and Bass Holdings Ltd (“Bass”) (2)
British Coal later agreed to modify the covenants in the 1979 Conveyance for the part of
the Property included in title no. TY205155. However, in clause 4 of the 1990 Deed Bass
also agreed not to use the relevant land otherwise than as a car park:

“4. BASS hereby covenant with the Corporation for itself and its
successors in title not at any time hereafter to use or permit to be used the
said land other than as a car park.”

These two restrictions imposed by different covenants were together defined as the
Parking Restriction in the Contract and Ms Thompson gave evidence in Thompson 1
about its effect. Her evidence (which was not challenged) was that Thirteen wished to
purchase the Property with a view to demolishing the existing structures and building 32
residential properties of which 8 were intended to be affordable properties and the subject
matter of a Section 106 agreement. It was also her evidence that it came as a surprise to
her to learn of the extent of the land affected by the Parking Restriction and that it affected
approximately 17 of the 32 units.

There was no dispute between the parties that both covenants continued to bind the
purchaser of the land registered in title no. TY205155 (or that there was a significant risk
that they remained binding) or that the only ways in which a purchaser would have been
able to develop the Property was either by negotiating a release of the Parking Restriction
with British Coal or by making an application under section 84 of the Law of Property
Act 1925 (“S.84”).

WEL and Thirteen: the Negotiations

In May 2021 Mr Jones first expressed interest in the Property and in June 2021 he
informed Mr Wade that the Thirteen Group was keen to take the site forward. By October
2021 WEL and Thirteen had agreed terms and by email dated 12 October 2021 Mr Wade
wrote to Mr Harvey Emms of Nathaniel Lichfield & Partners Ltd, a planning and
development consultancy trading under the name “Lichfields”. Mr Wade explained the
basis of the agreed deal as follows:
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“Good news! We’ve agreed terms to proceed with Thirteen Group’s offer
for our Whitburn site and their intention is to instruct Lichfields to get us
through planning. Their offer is based on a layout (attached) which
comprises 32 units with a mixture of 2, 3 and 4 bedroom family homes and
they have allowed for the Council’s 25% onsite Affordable Housing
requirements to be policy compliant. While Thirteen Group seek board
approval can we agree a time to all sit down together at your offices to
discuss their layout and your opinion on the chances of success together
with whether 25% onsite affordable housing will be required in light of the
vacant building credit afforded by the buildings on site.”

Mr Wade copied his email to Ms Emily Scott, who was a Land Manager at Thirteen
Group and responsible for running a budget appraisal for the indicative costs. By email
dated 12 October 2021 Mr Emms replied stating that this was good news. He also stated:
“I think the critical issue to discuss is the timing of submission — Peter is desperate for it
to go in!” This was a reference to Mr Peter Mennell, the Head of Regeneration and
Housing at South Tyneside Council (the “Council”), which was (and is) the local
authority for the metropolitan borough of South Tyneside and had its headquarters in
South Shields. This email was representative of a common theme throughout the
correspondence, namely, that the Council wanted to see the Property developed as soon
as possible.

Ms Thompson confirmed in evidence that she did not become aware of the scheme until
November 2021 when broad agreement had been reached in principle and that it would
not have been normal to involve her before. By email dated 5 November 2021 Mr Lee
Pickett, who was a partner at DWF, sent her a number of title documents to deduce title
to the Property. By email dated 16 November 2021 Mr Pickett wrote to Mr Jones
enclosing draft Heads of Terms which included the following indicative terms in relation
to a planning application:

“Planning

Purchaser shall use reasonable endeavours to submit a planning
application by a target date of [6] months from exchange but in any event
by a longstop date falling [9] months from exchange. If the Purchaser has
not been granted a satisfactory planning consent (or waived whether the
conditions are satisfactory) by the date which is [12] months following
submission but extendable (for planning appeal, inquiry, judicial review or
other challenge or if a resolution to grant has been made) to no later than
[18] months from submission — then either the Vendor or Purchaser may
terminate the agreement Dead Date of 3 years from exchange in event of
planning appeal/JR.”

In his covering email Mr Pickett also stated that he had provided Ms Thompson with
copies of the registered titles and a plan and a reverse undertaking in relation to fees. By
email dated 23 November 2021 Mr Jones replied as follows:

“Overall, Helen and I are relatively comfortable with the draft document,
and reflects our productive discussion on 4th November. The dates
proposed for planning are reasonable which I’'m happy to accept. Please
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find attached the draft with a couple of comments added, along with a
couple of track changes.

Please note the Thirteen Homes Board was due to take place on 15th
November which was before the Thirteen Group Board on 24th November
(tomorrow). Unfortunately, due to unforeseen circumstances this did not
happen, and has been rearranged for 14th December. I will confirm the
outcome of the Group Board meeting on Thursday (as it does not
commence until Spm on Wednesday).”

Ms Thompson confirmed in cross-examination that the time periods to which Mr Jones
was referring included the target window for submitting the planning application in the
draft Heads of Terms (above) and that the time period in clause 3.2 of the Contract was
a reasonable one. She also confirmed that the board of directors of Thirteen approved the
decision to enter into the Contract at a board meeting which had been moved back until
14 December 2021. By email dated 6 January 2022 Ms Thompson wrote to Mr Pickett
as follows:

“To pressing matters, I was able to meet with my client yesterday and
review the proposed site layout plan which I had not previously seen. The
“car park only” and open space restrictions will affect up to 17 plots, I had
not anticipated that there would be so many affected. I discussed with my
client and proposed that we insert a condition to lift or vary the restriction
by making an approach to the Coal Board which we have successfully done
on another site. [ would need to take this approach anyway if Group were
to step into the shoes of Homes due to the requirement for unencumbered
land for Homes England grant purposes. I understand that my client has
spoken with your client and that they are comfortable with this approach.
However, I would be grateful if you would kindly confirm that you are
similarly instructed. We do not expect the matter to be protracted and
would tie in with the planning timescales, based upon previous experience.
I will provide you with an amended contract by close of play today.”

Ms Thompson gave evidence that she did not understand the Parking Restriction until
she had overlaid the site layout plan (which Mr Pickett had provided) over the Land
Registry plans on the previous day and that it was only then that she appreciated that it
would affect 17 plots. She also gave evidence that to address the issue she proposed a
condition precedent to lift or vary the Parking Restriction and included it in the travelling
draft. She also confirmed that this was the first time that the issue was raised. Finally, Ms
Thompson accepted that the planning timescale to which she was referring in her email
was 6 to 9 months (as set out in the draft Heads of Terms).

By email dated 13 January 2022 Mr Jones wrote to Lichfields and to all of the other
professionals and consultants who would be involved in submitting a planning
application inviting them to submit a fee proposal (copying in Mr Newham):

“Thirteen is finalising the legal contracts with Whitburn Estates Ltd for the
acquisition of the former Whitburn Lodge and associated land, and will be
exchanging contracts imminently. With this in mind please could you
provide a fee proposal for your relevant disciplines to support the
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preparation and submission of a full planning application for 32 homes.
Lichfields will be overseeing the coordination of the preparation and
submission of the application.

To assist and for info I attach my thoughts around an application timeline
and also the initial draft layout which has informed our acquisition. I would
like to have a mobilisation meeting week commencing 31 January -
therefore, please could provide a fee proposal at your earliest convenience
for your relevant inputs to support the planning application.

I have included my colleague Stuart who is a Senior Technical Coordinator
in my Technical Team, who will be playing a leading role on the project.”

Mr Jones attached a timeline for 13 weeks which provided for the preparation and
submission of a planning application by the end of the eleventh week (which was 15
April 2022) and for its determination by 15 July 2022. When Mr Aldis put the timetable
to Mr Wade, he gave evidence that there were a lot of pre-contractual negotiations about
the timing for the submission of a planning application and that it was paramount to
submit it in no more than 13 weeks because the Property was in such a poor state of
repair, because WEL was incurring substantial costs in providing security against anti-
social behaviour and because the Council was pressing for a planning application to be
made.

By email dated 31 January 2022 Mr Jones wrote to the planning professionals and
consultants to confirm that exchange of contracts had now taken place. Ms Thompson
accepted in cross-examination that there was no suggestion by Mr Jones that Thirteen
should wait until the Parking Restriction was released before submitting the planning
application or incurring the relevant planning fees.

February 2022 to December 2023

Thirteen and British Coal: the Negotiations

Under cover of an email dated 4 March 2022 Ms Thompson sent a detailed letter to the
Head of Property at British Coal. She provided some background to the Thirteen Group
before stating as follows:

“Thirteen are looking to develop a 32 unit residential development of the
above site, approximately 8 of these units will be S106 although this is yet
to be confirmed. A planning application is currently being prepared for
submission to the local planning authority. Approximately 17 units are
subject to restrictions in favour of British Coal and the Church
Commissioners that part of the development site is to be used as a car park
only or as open space.

We have recently exchanged contracts with the landowner of the site, a
copy of the office copy register and plan is attached. The contract is
conditional upon the grant of planning and also the release of the land from
the restrictions. Thirteen would be unable to complete on the land and
apply Homes England grant until such time as the restriction is lifted.
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We also attach a deed of release made between (1) British Coal
Corporation and (2) Bass Holdings Limited dated 17 December 1990. The
deed states that the land, previously utilised as a hospitality venue, was to
be used for the purpose of car parking.

We would be grateful if you would kindly consider entering into a further
release of the land so that the property could be utilised for residential
purposes (including affordable rent, shared ownership and market sale).
Please note that the affordable rent and shared ownership customers will
have the Right to Shared Ownership in addition to the Right to Acquire in
order for customers to step into full home ownership in accordance with
the Capital Funding Guide and Government policy.

We would be grateful if you would also kindly advise of your costs in the
matter if British Coal are minded to proceed.”

44. Ms Thompson then provided her email address and invited British Coal to contact her.
She confirmed in her oral evidence that the documents which she provided with this letter
were copies of the registers of title and the 1990 Deed. British Coal did not reply to this
letter and by email dated 4 May 2022 Ms Thompson chased its property department for
an answer:

“We are grateful if you would kindly be able to confirm if you are placed
to respond to our email of 04 March. To set the background, before we
submit an application for planning, we need to establish what fees will be
payable to release the property from the restriction and if those costs are
significant then the scheme may no longer be viable.”

45. Ms Thompson gave evidence that on 14 June 2022 she called the Complaints Team at
British Coal to complain about the lack of a response and that she followed this call up
with an email on the same day:

“Please see the attached correspondence for your attention. I am yet to
receive a response to my emails of 04 March and 04 May and have today
spoken to a lovely gentleman in customer services who has been able to
provide me with your details. My client is looking to submit an application
for planning early next week but before doing so, needs to ensure that it
has a viable scheme. If the scheme is not viable then Thirteen will not
progress the matter further as we must seek Value for Money.”

46. Ms Thompson’s complaint and her subsequent email finally prompted a response and by
email dated 16 June 2022 Ms Cheryl Whitmore, an Assistant Property Manager, wrote
to her in the following terms:

“Thank you for your email, and please accept my apologies for the long
delay in you getting a response. | have searched back and can see that one
of my colleagues had done an initial review of the case, however he
unfortunately did not pass this matter on and he has since left The Coal
Authority.
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Please could you supply a copy of the Conveyance dated 5 January 1979
made between (1) The National Coal Board (2) Coal Industry Estates
Limited and (3) The County Council of Tyne & Wear, for my review, as
although the register advises that the covenant is set out in the schedule of
restrictive covenants, there appears to be no schedule of restrictive
covenants on the register. After that, with regard to approaches to release
or vary restrictive covenants, we consider each on a case by case basis and
the general process for this is as follows;

- We undertake an internal consultation to establish the suitability for
release/variation of the covenant in light of the proposed development
against the risk of subsidence related to any coal mining legacy present.

- We then relay to you the results of this consultation including any further
site investigation or remediation works (if any are required).

- We then negotiate a consideration with you for the release/variation of
the covenant based on the uplift in value generated through said release/
variation and this is sometimes done by our external agents.

To undertake the above we would require from you:

a) Payment for our time in undertaking the consultation regardless of
whether this proceeds to an agreement of £300 plus VAT.

b) If the covenant is deemed suitable for release/variation an undertaking
for fees from you to enter into negotiation for the release (whether this is
handled internally or by our external agents).

Both of these costs would be payable on top of any negotiated
consideration agreed for the covenants release. Should the covenant be
deemed suitable for release or variation, in light of the proposed
development, we usually impose a positive covenant to permit
development in accordance with a specific planning application. This same
application usually forms the basis of the negotiation of the consideration.
Depending on the drafting of the covenant, it may be that, providing any
development is carried out in accordance with current building regulations,
The Coal Authority’s consent is deemed to have been given.”

By email dated 1 July 2022 Ms Thompson replied. She stated that she was “a little short
staffed” and did not see Ms Whitmore’s response at the time. She also stated that the
1979 Conveyance was not available and asked for an indication of the price which would
be payable for the release. She accepted in cross-examination that the payment of £300
(plus VAT) was not made in response to this email. But she gave evidence that she could
not give a solicitor’s undertaking herself and that the alternative would have been to raise
a purchase order (which would have been handled by the Development Administration
Team). She could not recall, however, whether she passed on the request and could not
say whether a purchase order was ever raised.

By email dated 14 July 2022 Mr Paul Walker, who was British Coal’s Property Manager,
wrote to Ms Thompson to confirm that no further internal consultation would be required
but that he still required to see a complete copy of the restrictions in the 1979
Conveyance:
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“I have carried out a brief assessment of the mining legacy which has
revealed that the land in question falls within an area that we classify as
Development Low Risk. In this instance, we would not require any further
internal consultation in relation to coal mining legacy.

We have still not had sight of the 1979 conveyance, and in particular a full
copy of the restrictions contained in the Fourth Schedule. We would
welcome your assistance in continuing to locate this.

In respect of the consideration, perhaps a member of your estates team
could give me a call to discuss further — but we would normally seek to
agree a percentage of the uplift in land value per plot, which would be
based on the proposed alternative development use. Given the social/
market housing split here, I would be looking to outsource those
negotiations to an external agent to act on The Coal Authority’s behalf.

Under the ordinary course of events we would enter into a release/
variation of the covenant with the current landowner. However, given your
current position with the conditional contract, I may be prepared to
recommend The Coal Authority enter into a conditional agreement for
release/variation dependent on Thirteen obtaining the freehold land.”

49. Ms Thompson could not recall whether anybody called Mr Walker in response to this
email. But in any event, by email dated 19 July 2022 Mr Jones took over the
correspondence and asked Mr Walker how quickly he could approve an agreement and
also to give an indication of the percentage which British Coal would expect to receive.
By email dated 25 August 2022 Mr Walker finally responded to these requests as follows:

“Please accept my apologies for the delay in responding.

We would take advice from our external agent as to an appropriate
percentage of the uplift in land value per plot. Perhaps you could clarify
the precise number of units that have been allocated for Social Housing
and those within the development that have not. A layout plan showing the
split would be useful. We tend to use either Savills or the District Valuer
in these matters.

In term of timescales, I would anticipate this to take in the order of 3-4
months to complete. Here’s an indicative list of some of the key steps
involved:

- Instruct External Agent (we would require an undertaking or advance
payment for the fees in relation to this);

- Agent Site Visit;

- Obtain Report from Agent;
- Enter into Negotiations;

- Agree Heads of Terms;

- Obtain Coal Authority Internal Approvals
- Instruct legal to produce Documentation;
- Complete Release/Variation”
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Ms Thompson accepted in cross-examination that the only reason why Thirteen Homes
did not submit the Planning Application before 28 October 2022 was because of the
Parking Restriction and the ongoing negotiations with British Coal (although she
qualified her evidence by stating that she was not close to the detail). She also accepted
that, so far as she knew, Thirteen Homes never gave an undertaking to British Coal to
pay its fees and that it never paid them. Finally, Ms Thompson accepted that, so far as
she was aware, no payment was ever made by Thirteen Homes to Savills, that she had
asked for any invoices which they had submitted but that she had not been able to locate
either the invoices themselves or a purchase order (which would have been raised and
sent to them if Thirteen Homes had agreed to pay their fees).

On 2 October 2022 Mr Jones left Thirteen Homes to join Lovell. Ms Thompson gave
evidence that she had expected Mr Jones to take the negotiations with British Coal
forward and to deal with the question of fees. When Mr Sissons showed her the
correspondence between Mr Jones and Mr Wade in August, she accepted that Mr Jones
did not take the matter forward but reported to Mr Wade and passed the issue over to Mr
Newham. Her evidence was that she would have expected to see “a bit more back and
forth” but that she had seen nothing to show that Mr Jones had progressed the matter
(although he had not copied her in).

By email dated 20 October 2022 Mr Pickett chased Ms Thompson for an update on the
discussions with British Coal and offered to assist her. On 28 October 2022 the time
period specified in clause 3.2 of the Contract expired. By email dated 31 October 2022
Ms Thompson then replied to Mr Pickett stating as follows:

“Discussions with the coal board were very difficult and they are keeping
us hanging on. It took four months even to receive an acknowledgement
which only came as we escalated as a complaint. We have forwarded all
necessary information in terms of our proposed tenure mix and this has
been back with the land team for a good 6 weeks or so. To complicate
matters, the Coal Board are using an external land agent to look at the
possible land value. Hope this helps. Our internal land contact is John
Manning however [ believe your client has his contact details.”

When Mr Sissons put this email to her, Ms Thompson accepted that what she was
referring to in the first sentence was the call which she had made to the Complaints Team
on 14 June 2022. She also accepted that she only sent three emails to British Coal and
that she had not sent any further information beyond the title registers and the 1990 Deed
(although she qualified this evidence by stating that any other information would have
been passed over by Mr Jones).

There was no further communication between Thirteen Homes and British Coal before
the beginning of 2023. By email dated 4 January 2023 Ms Amy Farrelly of Lichfields
wrote to Mr Newham informing him that a major fire had taken place at the Property and
asking him whether there were any updates from British Coal. On the same day he replied
(with a copy to Ms Thompson) stating: “It is our understanding the Coal Authority will
be in a position feb/march ’23 to advise RE covenant.” However, Ms Thompson was
unable to identify the source of this information and Mr Manning confirmed in evidence
that he was not aware of any contact between Thirteen Homes and British Coal between
September 2022 and 10 February 2023.



Approved Judgment — Leech J Whitburn Estates Ltd v Thirteen Homes Ltd PT 2024 NCL 000027

)

55.

56.

57.

Preparation of the Planning Application

Mr Wade fairly accepted in cross-examination that the target date for the submission of
the Planning Application slipped almost immediately after exchange of contracts. By
email dated 3 March 2022 Ms Farrelly wrote to the team in the following terms:

“I’ve updated the timescales for Whitburn following our call- can you all
please review and advise if the timescales allocated for the Constraints and
Design Development preparatory reports and surveys etc is sufficient?
This assumes just over 4 weeks for completion of this work — let me know
if this is unlikely or there are tasks/elements missed here. Submission
would then be c.6th June with target determination in September
(depending on committee dates).”

By May the target date had slipped until the end of June (at the earliest) and by email
dated 20 May 2022 Mr Jones wrote to Mr Wade stating that the land was about to be
allocated for housing in the local plan:

“As Stu says we are progressing well. When we last spoke I mentioned the
Council are going to be publishing their draft local plan shortly - my
understanding is by the end of June, and the site is proposed to be allocated.
As such the deliberate tactic will be to submit our application on the back
of the local plan coming out so that we are delivering and responding to
the Council's proposals. Once we have finalised our designs which I
mentioned to you we have had to amend to reflect the drainage strategy we
will of course share then with you.”

Mr Wade accepted in cross-examination that, as circumstances changed, the time frame
for the submission of the Planning Application also changed. Mr Aldis also took him to
an email dated 26 May 2022 from Mr Robbie Donaldson of Bryan G Hall, who were
providing engineering advice, to show the complex and detailed nature of the reports
which both they and the other professionals were preparing and then to an email dated
13 June 2022 in which Mr Jones provided him with the following progress report:

“The layout is pretty much there to be honest, although we are looking like
30 units rather than 32 due to having to accommodate the drainage
solution.

I have been discussing progress with Louise Sloan, who is the Head of
Planning at the Council. She was asking if things are progressing well and
that it would be helpful to have the application in soon after the Local Plan
has been published — which is the Council’s priority as they want it
published before Louise leaves and takes up the Assistant Director of
Planning post at Newcastle City Council.

Louise and I have agreed that I (with Harvey) will go in to see Louise, with
George Mansbridge and the Leader of the Council to give an overview of
who Thirteen are and also to go through the emerging proposals before the
application is formally submitted — so there are no surprises for them.

We are to look at diaries to find a mutually convenient time.
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In parallel Helen is persistently chasing the Coal Board to get their position
on the restrictive covenant. Clearly, we need to hear back from them as
soon as possible as that is now becoming the main outstanding issue.”

By email dated 3 August 2022 Mr Wade chased Mr Jones for an update about a scheduled
meeting with the Council and Mr Jones replied stating that the meeting had had to be
rearranged. The following exchange then took place:

“Keep me posted with the meeting — Am I right that Harvey wanted the
application in by September so that it’s determined at Xmas? He might
have his mind on the sherry and mince pies!”

(Wade to Jones)

“That is the intention, but is dependent on a satisfactory resolution with
the Coal Authority.”

(Jones to Wade)

By email also dated 25 August 2022 Mr Jones passed on the information set out in Mr
Walker’s email dated 19 July 2022 (above) to Mr Wade with the following comment:
“The above is not ideal, and clearly by only moving through the process will we hopefully
reach a mutually agreeable position.” He also informed Mr Wade that he was leaving
Thirteen at the end of September to move to the Lovell Partnership Ltd (“Lovell”’) and
that Mr Newham would be taking the scheme forward. By email dated 9 September 2022
Mr Wade wrote to Mr Newham as follows:

“I spoke to Phil when I returned from holiday and he advises I should now
direct my queries to others in Thirteen Group. I’m surprised no one has
been in touch in truth since Phil told us he was leaving to advise who would
be taking over the reins of our planning application. I think we should
arrange a mutually convenient time to sit down and discuss how we
maintain momentum with the Whitburn site as I fear progress has stalled
somewhat.”

Mr Wade could recall receiving this email chain and accepted that he was put on notice
that it could take three to four months from November to obtain the Restriction Release.
But he did not accept that he understood from it that Thirteen would not be submitting
the Planning Application before Thirteen Homes had obtained the Restriction Release
from British Coal and he gave evidence that he was still pushing for it to do so. By email
dated 15 September 2022 Mr Newham wrote back to Mr Wade stating that Mr Manning
would now be his first point of contact and by email dated 21 September 2022 Mr Wade
wrote to Mr Newham (copying in Mr Manning) asking for a meeting. He also cut and
paste the following message which he had received from the Council into his email:

“just to keep you in the loop, there are questions being asked by the public
about whether the Council has the power to demolish the Lodge and claim
costs back. There’s obviously a complicated process to follow (if we
wanted to consider pursuing such a course of action) and I’ll outline that
to the enquirer. However, I can see their point due to the time the building
has been empty and the amount that it has deteriorated over the years. It’s
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certainly not the greatest landmark on the Coast Road.

I do appreciate that we’re as close as we’ve ever been to seeing something
being done with the site and I’m grateful, as always, for your swift action
when the property needs resecuring. I also understand that Louise’s
departure has been a bit of a setback, but the Planning service is now being
overseen by John Scott until a replacement for Louise is in place. It may
be worth Thirteen Group dropping John a line if they have any queries
about where the local plan currently is. If Thirteen Group could share some
sort of rough timeline when they expect to be submitting a planning
application, it might be easier to deal with the sort of enquiries we are
receiving.”

Mr Wade gave evidence that he was trying to give as much help as he could with the
Coal Board at this stage. He accepted that he did not fundamentally disagree with the
approach which Thirteen Homes was taking but he stated that it was not his remit — and
that he was not entitled — to tell them what to do. The following exchanges then took
place:

“Thanks for the email, we await on the advice from the Coal Authority on
the restriction as I now believe they have commissioned Savills. Until we
ascertain their position we are not in a position to move forward.”

(Manning to Wade 22 September 2022)

“The chairman of the Whitburn Neighbourhood Forum called me on
Sunday and he had received an email from the leader of the Council on
Saturday asking for a progress report on our intended planning application
— This is in addition of course to the chase ups from Building Control also.
We’re receiving some pretty good vibes about the site, from the Forum
and the Council and would like to keep building on the momentum; With
regard to Savills, have the Coal Authority commissioned the Newcastle
office? And if so do you know who has been instructed? We know a
number of surveyors in Newcastle and we could ask them to prioritise for
us.”

(Wade to Manning 3 October 2022)

“We’ve received that one sentence from John M on 22nd September since
Phil Jones advised he was leaving Thirteen Group on 25th August which I
find wholly unacceptable considering the relationship over the previous 12
months. Lee Pickett at DWF (our solicitor) will look to escalate this with
Helen Thompson when they both return from half term holidays if we
don’t receive a satisfactory reply to our queries in the next couple of days.”

(Wade to Manning 31 October 2022)
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When Mr Sissons put this correspondence to Mr Manning, he gave evidence that he could
not recall having any contact with Savills. He also gave evidence that he was not aware
that any undertaking was given to British Coal for its fees and that he could not recall
being responsible for making any payment to British Coal. When Mr Sissons put the
same correspondence to Ms Thompson, she accepted that Mr Wade was keen to progress
the Restriction Release and that there was no immediate response to his chasers for
information.

Planning Fees

By an engagement letter dated 19 January 2022 Thirteen Homes instructed Lichfields to
provide planning services in relation to the Property. The letter broke down their fees
into a fixed fee of £15,500 for the preparation of the Planning Application, a fixed fee of
£4,950 for a heritage impact assessment and a fixed fee of £4,500 for “Post Submission
Management”. Ms Thompson confirmed in evidence that Mr Jones had negotiated
Lichfields’ fees and also that the last invoice which they had submitted was dated 30
September 2022 (relating to the heritage impact assessment). Finally, she accepted that
if the Planning Application had been submitted, Lichfields would only have charged a
fixed fee of £4,500 to progress it until determination.

Ms Thompson also produced a schedule of all of the costs and expenses which Thirteen
Homes had incurred in relation to the Property and exhibited it to Thompson 2. WEL did
not challenge this schedule and all of the relevant invoices were included in the trial
bundle. She gave evidence that Thirteen Homes incurred expenditure of at least
£110,610.65 (apart from the Deposit) and I accept that evidence. It is important to note,
however, that the schedule records that all of the invoices (apart from one) were dated
before the expiry of the window for submitting the Planning Application on 28 October
2022. The exception was an invoice dated 30 November 2022 for £915.00 for survey

fees.
The Long Stop Date

By email dated 19 January 2023 (and only 10 days before the Long Stop Date) Mr Wade
wrote to both Mr Newham and Mr Manning asking who was dealing with the Planning
Application:

“Can either of you advise who is now heading up the Whitburn Lodge
planning application please and where we are with it? South Tyneside
Council are giving us positive vibes as to the chances of success with a
planning application but are asking for an update as to when they can
expect to receive the application to appease the local residents and
councillors, in the main being the leader of the council? A prompt reply
would be appreciated, mobile is...if you have 5 mins for a catch up?”

By email dated 20 January 2023 Mr Newham replied stating that: “As you know, we are
trying to attain a technical position status with the LA, Coal authority and our legal team.”
He also stated that he would be able to advise WEL “with confidence” in the week
commencing 6 February 2023. On the same day Mr Wade replied pointing out that WEL
had heard nothing from Thirteen Homes since 22 September 2022 and asking Mr
Newham to clarify what he had meant in his earlier email. Ms Thompson then replied
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directly to this email:

“I passed the attached through to Lee. As you know there are restrictions
on the land to use the same as a car park so we contacted the Coal Board
to seek a release. This has not been an issue in the past but as you can see,
it took a number of months even to receive a response from the Coal Board.
They have passed this through to their external land advisors and we are
waiting on a response (still).”

67. The Long Stop Date was 28 January 2023. Between 23 January 2023 and 10 February
2023 there followed a series of exchanges between Mr Wade, Ms Thompson and Mr
Newham. Because it was Thirteen’s case that in the course of these emails WEL waived
compliance with clause 3.2, I set them out in full:

“It can hardly be considered ideal communicating through our respective
legal teams surely when all we were requesting was an update with where
we were with the planning application. The leader of South Tyneside
Council as well as the Whitburn Neighbourhood Forum have contacted me
on a number of occasions for an update and I simply can’t provide them
with one. We have also received a number of encouraging messages
regarding the prospects of success with a planning application and we’re
concerned we’ve lost momentum.

On a number of occasions we have requested from 13 for further detail as
to where we are in the negotiations with the Coal Board and to provide the
details of the external land agents as we believe we will be able to assist in
the process. Can this now be provided please?”

(Wade to Thompson 23 January 2023)

“For the avoidance of doubt, a planning application submission has not
been and will not be completed until a full report has been received from
the Coal authority. There is no change in thirteen’s position since October
last year. We expect the report from the Coal Authority around March
time, which the CA advised last year. If there are any changes in our
position, we will let you know.”

(Thompson to Wade 23 January 2023)

“Your email on 20 January 2023 at 11:02 had informed “We anticipate to
be able to advise you, with confidence, w/c 06.02.23” while your email
this morning states “We expect the report from the Coal Authority around
March time” — What will you be advising us on w/c 6.2.2377”

(Wade to Newham 23 January 2023)
“Apologise, I’'m not sure what the point your trying to make to be honest.
Point being, I'll let you now [sic] how we intend to proceed, when were
[sic] in a position to do so, nothing has changed. Trust acceptable.”

(Newham to Wade 23 January 2023)
“As per Stuart’s email below on the 20th January 2023 at 11:02 that “We
anticipate to be able to advise you, with confidence, w/c 06.02.23” and as
it’s fast approaching the end of w/c 06.02.23, are you now in a position to
provide that update/advice? Hoping so.

Furthermore, we have been summoned to a meeting with the Council next
week to discuss our intentions for the site, and specifically being when
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South Tyneside Council can expect a planning application to be submitted
(they are aware we’ve exchanged contracts). Further to messages from the
leader of the council and the head of planning we’re receiving a lot of
positive signals as to how a planning application will be received and I
don’t want our answers to them to appear to be dismissive when we’ve
worked so hard to keep them on side.

We would therefore appreciate a guide to the timing of events as to when
you’d expect a planning application will be ready for submission, to
include:

1. When you expect to hear from the Coal Board and when was the last
communication/chase-up;

2. Advise if there are any other hurdles to overcome and if there are, please
advise the expected timescales;

3. And finally the timescale as to when you’d hope and expect the planning
application to be submitted.

Your assistance with this would be greatly appreciated and might help
assuage some of the concerns of the leaders of the council.”

(Wade to Newham 10 February 2023)

“Thank you for your persistence and patience, For your information,
thirteen have also received an e-mail from George Mansfield, which was
welcomed. We will be able to advise as soon as we receive the requested
information from the coal authority. We will update you in due course.”

(Newham to Wade 10 February 2023)

“You should be in politics — A lovely reply and yet failed to answer any
question raised. Why? They’re simple enough questions. Under clause 6
of the contract, Thirteen are supposed to keep us regularly informed and
I’m not sure these stock responses can be deemed keeping us regularly
informed.

We sit down with the Council next week and we have built up a good, open
and honest relationship with them over the years to the point we believe
they’ll support a planning application for the land and I’'m concerned
they’ll feel the frustration I feel in receiving no helpful feedback or
updates. I simply don’t understand why and I’'m sure if you were in my
position you’d be as frustrated and persistent. I’ll try one more time.....”

(Wade to Newham 10 February 2023)

Mr Aldis cross-examined Mr Wade in some detail about this run of emails and his email
dated 24 November 2022 and I consider that evidence when setting out my detailed
findings of fact below. Mss Thompson was also asked about these emails and I also refer
to her evidence in the same context. For present purposes, therefore, I do no more than
record that Ms Thompson was unable to explain why Mr Newham was in a position to
advise Mr Wade “with confidence” in the week beginning 6 February 2023. She was also
unable to recall why she expected to receive a report from British Coal in or around
March 2023.



Approved Judgment — Leech J Whitburn Estates Ltd v Thirteen Homes Ltd PT 2024 NCL 000027

69.

70.

)

71.

In his email dated 10 February 2023 above Mr Newham referred specifically to an email
from “George Mansfield”. As [ understood it, he was referring to Mr George Manbridge,
the Director Regeneration and Environment at the Council, because of the following
email chain dated 24 February 2023:

“I have been asked to write to you again by the Leader of the Council
regarding Whitburn Lodge. I also understand that the leader may be
writing to your Chair and asking for an urgent meeting. I will also be
reaching out to the owners. If you have been to the site recently you will
understand why this has become such an important local issue.

I completely understand the complexities associated with those third party
rights however I remain convinced that we all get our heads together, we
can arrive at a proposal that expedites the clearance of this site without
prejudging its future development or creating new liabilities.

If you are comfortable with this approach, I will ask Claire to make the
arrangements.”

(Manbridge to Newham)

Hi John/Joy, John, could you respond to George please. I have a made
several attempts to hold off/pacify Minel and south tyneside council as far
as I can. Helen, Are we able to formally terminate yet?”

(Newham to Manning, Thompson, Winnerah)

Mr Manning could not recall whether he ever responded to Mr Manbridge’s request and
I was not taken to any email correspondence to suggest that he did. Further, it was his
evidence that he would not normally have spoken to the local planning authority and that
he expected his team to deal with it. However, Thirteen did not call any other members
of his team (including Mr Newham himself) and it was not possible for Mr Sissons to
explore this further.

The First Notice

On 23 March 2023 Thirteen served the First Notice. I have described its intended effect
above. But in the covering letter which was sent to DWF, Thirteen set out the basis on
which it claimed to be entitled to terminate the Contract:

“As you are aware, we act on behalf of Thirteen Homes Limited. Please
find enclosed a copy of our client's notice to terminate the Sale Agreement,
pursuant to clause 14. For the avoidance of doubt, a planning application
has not been submitted to date as Thirteen Homes are still awaiting on a
response from the Coal Authority. It is Thirteen's opinion therefore that:

1. the provisions of clause 13 do not apply in terms of an extension to the
Long Stop Date; and

2. the Unconditional Date has not been triggered; and
3. the Long Stop Date has now expired.

The original of this notice has been served on your client, Whitburn Estates
Limited.”
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By letter dated 30 March 2023 DWF wrote to Thirteen asking a number of questions and
by letter dated 17 July 2023 Thirteen replied setting out its answers to those questions.
For present purposes, it is enough to refer to Questions 1, 2 and 5 and I set out below the
question immediately followed by Thirteen’s answer in bold (which was the format
which it adopted itself in its reply):

“l. Clause 3.2 — please advise what action was taken in relation to
submission of a Planning Application in the timescales required under the
contract and provide copies of any documents and/or correspondence
which evidence the same. We do note that Thirteen Homes Limited did
not in fact submit a Planning Application within the time periods or at all.
This provision does not affect the rights of Thirteen Homes to
terminate the contract and is not a condition precedent for the release
of the deposit. In any case, there was no timeline agreed for the
submission of the Planning Application. Thirteen Homes would
require strict proof to demonstrate that a deadline was set to comply
with the requirements of this clause.

2. Clause 6.1 — both in relation to the Planning Application referred to
above and the Restriction Release (Coal Board) can you please provide all
relevant updates, material correspondence etc showing the progress made
and the latest position with relevant contact details.

This provision does not affect the rights of Thirteen Homes to
Terminate the contract and is not a condition precedent for the release
of the deposit. Thirteen Homes contacted the Coal Board and was
informed that there was no clear timeline for decisions. This was fed
back to your Client and we suggest you have a conversation with them
in this regard.”

“5. Clause 29.1.3 — please provide copies of all surveys and other technical
reports Thirteen Homes Limited has commissioned in the relation to the
Property. Please also confirm what steps Thirteen Homes Limited has
taken to procure reliance in favour of the Seller in relation to all such
surveys and technical reports in accordance with this provision.

Thirteen do not consider that this is necessary given the way things
have moved on now. However, we are prepared to give access to copies
of these reports. Please let us know who we should give access to the
data room?”

The Sale to Lovell

By email dated 3 March 2023 Mr Jones approached WEL with an initial offer to purchase
the Property for £2.13 million. He stated that Lovell was prepared to move quickly to
agree and exchange contracts in April 2023 and to prepare and submit its planning
application within eight weeks of exchange of contracts. By email dated 24 March 2023
Mr Wade sent detailed comments on Mr Jones’s offer and on the same day Mr Jones
wrote back asking whether the offer was accepted. Mr Wade replied immediately stating
that it was agreed (subject to certain amendments to the proposed Heads of Terms). In
the event, it took a little longer to reach agreement than both parties had anticipated.
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By a contract dated 1 August 2023 (the “Lovell Contract”) and made between WEL as
Seller (1) and Lovell as Buyer (2) WEL agreed to sell and Lovell agreed to buy the
Property for £2.25 million. The Lovell Contract contained many terms which were
similar to the Contract itself (which is unsurprising given that DWF drafted both of
them). The Lovell Contract was conditional upon the same Condition Precedent as the
Contract (with two additional matters to be satisfied). Clause 3.2 was not, however, in
the same form:

“3.2 Subject to receipt of the Site Investigations the Buyer shall use
reasonable endeavours to submit the Planning Application to the
Determining Authority within 16 weeks from the date of this Contract and
in any event within 6 months from the date of this Contract.

The Buyer shall:

3.2.1 use reasonable endeavours to seek vacant building credit to reduce
the affordable housing contribution by reference to the National Planning
Policy Framework (paragraph 64) in the Planning Application

3.2.2 provide a copy of the Planning Application to the Seller on or before
submission.”

On 22 August 2023 Mr Wade sent a text message to Mr Jones asking him whether Lovell
required reliance on one of the reports commissioned by Thirteen. He stated that: “You’re
aware how awkward 13 have been and I’m keen to avoid them causing us any further
delays”. Nevertheless, on the same day Mr Jones sent an email to Ms Thompson and Mr
Newham asking for access to the technical reports held by Thirteen:

“As you may be aware, following Thirteen’s decision not to proceed with
the land acquisition at Whitburn, the landowners have subsequently agreed
a deal to sell their land to Lovell. We have recently exchanged contracts
with the landowners and are currently preparing our planning application
for submission in September. As per the agreed contract between Thirteen
and the landowners I understand all associated technical reports prepared
by Thirteen were to be provided to the landowners should the deal not
progress. With this in mind, could the Site Investigation report be provided
as a matter of urgency, so the report along with a letter of reliance from
Ergo Environmental can be provided to Lovell?”

On 24 August 2023 Mr Wade sent Mr Jones another text message reporting that Ms
Thompson had agreed to release the reports to Lovell. On 5 September 2023 Thirteen
sent the reports to WEL and on 8 September 2023 Mr Wade downloaded them. In cross-
examination Ms Thompson agreed that the reports had no intrinsic value to Thirteen and
very fairly accepted that it was not appropriate for Thirteen to hold WEL or Lovell to
ransom. She also accepted that her real complaint about the release of the reports was
that WEL asked her to release them and she did so before it served the Second Notice.

The Release of the Parking Restriction

By email dated 1 August 2023 Mr Jones wrote to Mr Walker of British Coal on behalf
of both Lovell and WEL (and the text of his email had been approved by Mr Wade). He
explained that he had left Thirteen and that WEL and Lovell had now exchanged
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contracts. He also stated that Lovell’s scheme was “strongly aligned” to Thirteen’s
scheme with 32 units of which 75% would be sold on the open market and he invited
British Coal to set out the terms which it would agree for a release of the Parking
Restriction.

Those terms were set out in an email dated 30 April 2024 from Mr Alistair Humphreys,
another British Coal Property Manager, to Mr Jones. In his email Mr Humphreys
confirmed that British Coal had received valuation advice and was prepared to release
the Parking Restriction for £60,000:

“As you know, I have been in receipt of the valuation from Savills since
April 9th. Savills have given their opinion of value on the land in its current
use, and with the benefit of the released covenant. Based on this, the
Authority estimates that the sum of £60,000 (Sixty Thousand Ponds [sic])
would be appropriate for us to vary the covenant contained in the
Conveyance dated 5th January 1979 and made between (1) National Coal
Board (2) Coal Industry Estates Limited and (3) The County Council Of
Tyne & Wear to allow for development as per planning application
ST/0712/23/FUL, together with our legal and property administration fees
in addition. This is subject to formal Coal Authority approvals.”

By email dated 8 May 2024 Mr Jones wrote back to Mr Humphreys asking whether the
reference to “Savills” was a typo and suggesting that he meant to refer to the Valuation
Office Agency (the “Valuation Office”). He also asked for a copy of the valuation. By
email dated 17 May 2024 Mr Humphreys confirmed that the reference to Savills was
indeed a typo. It was common ground that in or about July 2024 Lovell entered into
Heads of Terms with British Coal to release the Parking Restriction and that completion
of the release took place on 7 January 2026 simultaneously with the completion of the
sale to Lovell.

The Second Notice

By letter dated 28 September 2023 WEL wrote to Thirteen stating that the Contract had
not been validly terminated. It was common ground that this was the first occasion on
which WEL had challenged the validity of the First Notice. WEL did not assert at this
stage, however, that Thirteen had committed a repudiatory breach of contract or that it
had accepted that breach and the letter was silent about whether the Contract had come
to an end:

“We write further to your letter of the 23rd March 2023 and our subsequent
communications containing a document titled ‘NOTICE TO
TERMINATE CONTRACT FOR SALE’ purporting to terminate the
above contract. As you acknowledge in your letter of the 23rd March 2023,
you were, at the time of the purported notice to terminate under Clause 14,
in breach of your obligations under the sale agreement. Clause 14 is clear
that ‘that neither party will be entitled to give notice upon the other party
where they remain in breach of their respective obligations...”. You are
therefore, by your own account, not entitled to terminate the contract under
Clause 14. It follows that the contract was not validly terminated by
Thirteen and that your ‘Notice to Terminate the Contract for Sale’ is
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rejected by Whitburn Estates Limited.”

On 23 December 2023 WEL served the Second Notice either terminating or purporting
to terminate the Contract under clause 28.1 and also under Condition 10.2. It was
common ground that WEL did not take any steps to terminate the Contract either under
these provisions or for any other reason before the service of the Second Notice. This
was an important plank of Mr Aldis’ submissions that if the Contract came to an end at
any time before, it could only have done so because WEL accepted that the First Notice
was valid.

Planning Permission

On 17 September 2023 Lovell submitted an application for detailed planning permission.
At a meeting of the planning committee on 20 May 2024 the Council declared that it was
“Minded to Grant Permission” for the demolition of the pub, vacant structures and
associated car park on the Property and for the erection of 32 dwellings subject to certain
conditions. On 12 March 2025, however, planning permission was refused. Lovell
appealed and on 22 July 2025 Ms Katie McDonald MSc MRTPI, the inspector appointed
by the Secretary of State, allowed the appeal. In her decision the inspector stated as
follows in relation to housing need:

“29. There is, and has been, a consistent shortage of housing in the area,
currently at 3.2 years supply. There is also a shortage of affordable homes.
Whilst the emerging local plan is aimed at remedying issue, this site is
proposed to be allocated for housing and removed from the Green Belt.
Indeed, the allocation has been forthcoming for some time, being
identified in the SHLAA 2023. This reports the redevelopment of the site
as suitable for residential development and recorded as a developable site
for approximately 30 dwellings within the next 6-10 years, forming an
important part of the housing requirement for the Whitburn area. The
proposal would make an important contribution to both the delivery of
market and affordable homes, delivering 25% affordable on site in a range
of affordable housing types.”

Findings of Fact

Before 28 January 2023

The Negotiations: WEL and Thirteen

Mr Aldis suggested to Mr Wade that at a meeting between the parties on 4 November
2021 Ms Thompson had told him that Thirteen wanted to retain the Deposit in the event
that the contract was not completed. Mr Wade did not accept this. He could not recall her
saying this and he asked rhetorically what the point of a deposit was if WEL was to agree
to this. I do not accept that Ms Thompson made this suggestion to Mr Wade at the
meeting and it was not supported by her own evidence. But even if | had found that such
a conversation had taken place, I would have ruled that this evidence was inadmissible
given that Thirteen entered into the Contract and there was no claim for mistake or
misrepresentation.
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Ms Thompson also gave evidence that the Parking Restriction was only mentioned in
passing, that WEL and DWF did not inform her about the extent of it and it came as a
surprise that the restriction was so extensive when she looked at the plans. I accept that
evidence. But I do not accept that WEL can be criticised for this conduct. As Ms
Thompson accepted in cross-examination, she was well aware of the extent of the Parking
Restriction before exchange of contracts and proposed a condition to deal with that issue
(which WEL accepted). She also accepted that although she was aware of the Parking
Restriction, she was not instructed to ask for the nine month deadline for the submission
of the Planning Application to be extended.

The Negotiations: Thirteen and British Coal

I make the following findings of fact about Thirteen’s conduct of the negotiations with
British Coal between exchange of contracts on 28 January 2022 and the Long Stop Date
on 28 January 2023:

(1) Thirteen Homes did not write to British Coal until 4 March 2022. Ms Thompson
accepted this in cross-examination and explained that this was because she had a

number of other schemes to deal with. She also fairly accepted that this was not
ideal.

(2) Before the middle of June 2022 Ms Thompson sent one detailed letter enclosing
copies of the registered titles and the 1990 Deed and three emails to British Coal
on 4 March 2022, 4 May 2022 and 14 June 2022. She also made one telephone call
to the Complaints Team on 14 June 2022. Subject to this, Thirteen Homes had no
contact with British Coal. Ms Thompson accepted in cross-examination that this
was her only contact with British Coal during this period and there was no evidence
that either Mr Jones or Mr Newham had any contact with British Coal at the same
time.

(3) By email dated 16 June 2022 Ms Whitmore informed Ms Thompson that British
Coal would require payment of £300 (plus VAT) for its legal fees regardless of
whether the negotiations reached agreement and by email dated 14 July 2022 Mr
Walker informed Mr Jones that British Coal would require an undertaking or
advance payment of the fees incurred by British Coal in taking advice from an
external agent.

(4) Thirteen did not agree to pay British Coal’s legal fees of £300 (plus VAT) or to
pay the fees which it incurred in instructing an external agent. Mr Aldis did not
submit that the correspondence before the Court was incomplete and Ms Thompson
explained that she could not give a solicitor’s undertaking herself as an in-house
solicitor. She also confirmed in cross-examination that she had tried to locate a
purchase order for British Coal’s fees but had failed to do so. I am satisfied,
therefore, that Thirteen did not pay, or even offer to pay, British Coal’s legal fees
or its external fees whether before or after 28 October 2022.

(5) Between 25 August 2022 and 28 October 2022 Thirteen did not write to or
otherwise contact British Coal. Mr Jones was the principal point of contact with
British Coal and he did not respond to Mr Walker’s email dated 25 August 2022 at
any time between that date and his departure on 2 October 2022. In cross-
examination Ms Thompson accepted that she did not write to or phone British Coal
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personally until after proceedings had commenced and Mr Manning accepted that
he had no contact with British Coal himself. Indeed, the only documentary
evidence of any contact with British Coal consisted of a calendar acceptance by Mr
Newham on 22 September 2022 and since Thirteen did not call him to give
evidence, I am not prepared to accept that such a call or Teams meeting took place
on that day.

Thirteen Homes did not take advice from a valuation surveyor at any time before
28 October 2022 or put forward an offer to pay for a release. Ms Sissons put it to
Ms Thompson that there was no evidence that Thirteen instructed a valuer and she
said that she could not agree or disagree. If Thirteen Homes had instructed a valuer,
I have no doubt that Ms Thompson would have been aware of this and for this
reason I am satisfied that it did not do so.

British Coal did not instruct a valuer either. Mr Aldis put it to Mr Wade that British
Coal instructed Savills on the basis of Mr Humphreys’ email dated 30 April 2024
(above). Mr Wade’s evidence was “No. Absolutely Not.” I accept that evidence. It
is clear from the later exchange between Mr Humphreys and Mr Jones that this was
a mistake and that British Coal only instructed the Valuation Office in the course
of its negotiations with Lovell. Indeed, Ms Thompson accepted this herself when
she was cross-examined. She also accepted that she had been unable to locate any
purchase order for Savills’ fees.

Thirteen did not respond to the requests made by British Coal for a copy of the
1979 Conveyance. Ms Thompson gave evidence in Thompson 1 that it could not
be located. But she did not suggest that either she or Thirteen made any attempt to
obtain a copy. I see no reason why the Land Registry would not have kept a copy
and either DWF or Gateley Legal were able to locate a copy which was then
annexed to the deed of release and covenant dated 7 January 2026.

I also find that at the date of exchange of contracts neither WEL nor Thirteen anticipated
that removal of the Parking Restriction would be achieved before the Planning
Application was submitted and that it made good commercial sense to apply for planning
permission before obtaining its release. I make this finding of fact for the following
reasons:

(1)

)

©)

Ms Thompson gave evidence that “lifting the restrictions would be time consuming
and contact with the Coal Board would need to be undertaken at an early stage post
contract exchange” and that “it was anticipated by all the parties that the removal
of the restriction would be achieved before the planning application was
submitted”: see Thompson 1, 454 and §56.

However, in cross-examination she accepted that this was not in fact her position
at the time and that although the negotiations with British Coal turned out to be
protracted, this was surprising given her earlier experience of negotiating a release.
She also accepted that there was no suggestion in the email correspondence that
the Parking Restriction would have to be lifted before the Planning Application
was submitted. Finally, she also accepted that the reason for this was that nobody
thought that it would be a straightforward process.

Mr Wade accepted Ms Thompson’s evidence that “lifting the restrictions would be
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time consuming and contact with the Coal Board would need to be undertaken at
an early stage post contract exchange”. But he did not accept her evidence that all
parties anticipated that the release would be obtained before the Planning
Application was submitted: see Wade 1, 9(5) and 99(6).

(4) He also gave evidence that it made commercial sense to apply for planning
permission before obtaining a release because British Coal (and other landowners)
would normally limit the terms of any release to the development for which the
developer had planning permission. He also stated that the beneficiary of a
restrictive covenant is far more likely to be persuaded to agree a release after
consent had been granted: see Wade 2, §34(4).

(5) Mr Aldis pressed Mr Wade on this issue in cross-examination. He suggested that
British Coal had WEL and Lovell “over a barrel” once it had obtained planning
permission. He also suggested that WEL had to pay whatever British Coal
demanded once it became necessary for WEL to appeal and it had already incurred
very substantial legal fees. Mr Wade did not accept this. His evidence was that the
figure of £60,000 was agreed with British Coal and that the Coal Board would
never have agreed to release the Parking Restriction for much less, say, £6,000.

(6) Mr Wade also gave evidence that once Lovell or WEL had obtained planning
permission, it had the option of applying to the Upper Tribunal under section 84 of
the Law of Property Act 1925. Mr Sissons developed this point in his closing
submissions and submitted that the grant of planning permission did not increase
British Coal’s bargaining power because it demonstrated that the proposed use of
the Property was reasonable and that this increased the likelihood that the covenant
would be discharged under S.84.

(7) In the light of Ms Thompson’s admissions in cross-examination, I accept Mr
Wade’s evidence that neither WEL nor Thirteen anticipated that removal of the
Parking Restriction would be achieved before the Planning Application was
submitted. I also accept Mr Wade’s evidence that it made commercial sense to
apply for planning permission before obtaining a release from British Coal and for
the reasons which he gave. This was consistent with the correspondence between
Thirteen Homes and British Coal. I also accept that reasonable commercial parties
would have appreciated that once a party obtained planning permission, there was
a strong possibility that the covenant would be discharged under S.84 if British
Coal did not agree to reasonable terms.

The Planning Application

I find that the reason why Thirteen Homes did not submit the Planning Application before
28 October 2022 was because it was unwilling to commit to doing so without obtaining
a release of the Parking Restriction. I also find as a fact that by 22 October 2022 Thirteen
had carried out all of the necessary work and incurred all of the necessary fees to submit
a Planning Application apart from (1) the planning fees which would have been incurred
on filing the application and (2) the fee which Lichfields would have charged for
progressing the application, namely, £4,500 (plus VAT). Ms Thompson accepted both of
these propositions when Mr Sissons put them to her in cross-examination and these
findings are supported by the schedule of invoices which Ms Thompson prepared, the
invoices themselves and the detailed reports which Thirteen had obtained by 30
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September 2022.

After 28 January 2023

What did WEL represent to Thirteen?

There was no dispute that WEL took no immediate steps to terminate the Contract either
after 28 October 2022 or after 28 January 2023. Mr Aldis took Mr Wade to his email
dated 24 November 2022 and put it to him that on his own case he could have stated that
time was of the essence for the submission of the Planning Application and that Thirteen
was in repudiatory breach but that he chose not to do so. He also put it to Mr Wade that
he could have given Thirteen a final date to submit the Planning Application but that
again he chose not to do so. Mr Wade gave evidence that he was not looking at the
position legally but commercially and, that he still wanted or needed Thirteen to submit
a Planning Application.

Mr Aldis then suggested to Mr Wade that if he had told Thirteen that time was of the
essence for submitting the Planning Application, this would have given Thirteen the
opportunity to argue for and agree a variation to the Contract. Mr Wade’s response was
that he was trying to encourage and cajole Thirteen to perform and that he was unaware
at the time that Thirteen had “stood down” Lichfields and had not given an undertaking
to pay British Coal’s fees. Mr Aldis then put the run of emails from 23 January 2023 to
10 February 2023 to Mr Wade and he accepted that he was still encouraging Thirteen to
make a Planning Application and that this was the outcome which he had wanted all
along. He also accepted that if the Planning Application had been submitted, he would
have been happy with that and added that Thirteen Homes would also have been happy
with it too.

Mr Aldis then asked Mr Wade about his position after Thirteen had served the First
Notice. He put Mr Jones’s email dated 21 March 2023 and DWF’s letter dated 30 March
2023 to Mr Wade and suggested to him that WEL’s conduct was consistent with the
Contract having already been terminated. He also put it to Mr Wade that he did not
suggest to Thirteen Homes that the Contract had already been terminated or that WEL
needed to terminate the Contract or that it would accept Thirteen’s repudiatory breach of
contract. Mr Wade accepted that WEL did not use any of these expressions or say any of
these things but he insisted that he followed the advice of DWF and wrote back querying
the First Notice and reserving WEL’s position. He also gave evidence that at the time he
was not thinking about the specific terms of the Contract but only that Thirteen was no
longer prepared to proceed. But he agreed with Mr Aldis that WEL had accepted Lovell’s
offer before responding to Thirteen’s letter dated 17 July 2023 and setting out its position
in relation to the First Notice.

Finally, Mr Aldis put it to Mr Wade that on 23 August 2023 Mr Tim Whiting of WEL
had spoken to Ms Thompson and had extracted valuable technical reports from Thirteen
without putting it on notice that it intended to keep the Deposit. He also suggested that if
WEL had provided this information, it would have given Thirteen an opportunity to keep
the reports rather than provide access. Mr Wade’s evidence was that WEL had tried to
mediate with Thirteen but reached no agreement. He was prepared to accept that WEL
required the reports (but qualified this by saying that they needed to be updated) but he
was also clear that there was no discussion about the deposit. He repeated his evidence
that WEL had tried to negotiate with Thirteen Homes and get round a table.
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I accept Mr Wade’s evidence and I find that between 24 November 2022 and 10 February
2023 he encouraged Thirteen to believe that WEL would not rely on its strict legal rights
and treat the failure to submit a Planning Application before 28 October 2022 as a
fundamental breach of contract. I also find that Mr Wade encouraged Thirteen to believe
that it would not rely on its strict legal rights and would extend time for compliance with
clause 3.2 for a reasonable time after 10 February 2023. Although Mr Wade did not use
these words, I am satisfied from the evidence which I have gathered above that he made
implied representations to this effect.

I do not accept, however, that Mr Wade encouraged Thirteen to believe that WEL no
longer required Thirteen to comply with clause 3.2 or to submit a Planning Application
at all or that WEL accepted that the First Notice was valid. Indeed, I do not accept that
Mr Wade or WEL made any representations of substance once the First Notice was
served. In their letter dated 30 March 2023 DWF clearly reserved WEL’s position and
that remained its position until the service of the Second Notice.

Mr Aldis placed significant reliance on the fact that WEL entered into negotiations and
then a contract with Lovell before serving the Second Notice and I deal with the legal
consequences below. But I find that WEL did not communicate the fact that it was
negotiating with Lovell or that it had entered into the Lovell Contract at any time before
Mr Jones’ email dated 22 August 2023. Moreover, | am not satisfied that WEL made any
express or implied representation either that it was treating the First Notice as valid or
that the Contract had been validly terminated in the course of negotiating for access to
the technical reports. Ms Thompson did not refer in either Thompson 1 or Thompson 2
to a conversation with Mr Whiting on 23 August 2023. Nor did she suggest that she was
led to believe that WEL would accept the First Notice as valid and return the Deposit if
she provided access to the reports or permitted Lovell to rely on them.

Did Thirteen act in reliance upon the representations?

But even if (contrary to the findings which I have made) WEL represented that it did not
require Thirteen to comply with clause 3.2 and to submit a Planning Application, I do
not accept that Thirteen relied on this representation. Ms Thompson gave evidence that
she was not the decision maker and Thirteen did not call any of the individuals who made
the decision to serve the First Notice whether they were the statutory directors of the
company or Ms Whinnerah, the Executive Director of Development. Indeed, nobody
gave evidence on behalf of Thirteen that they understood Mr Wade to be waiving
compliance with clause 3.2 or that they relied on his assurances in doing so. Moreover, |
was given no explanation for the failure to call the decision makers (other than that they
were no longer employees or officers of Thirteen Homes) and this is not a case in which
I am prepared to draw an inference of reliance from the documents alone.

Indeed, Thirteen’s conduct was inconsistent with reliance upon the representations which
I have found WEL to have made. Mr Wade represented that it would not rely on its legal
rights to terminate the Contract but would extend time to enable Thirteen to submit the
Planning Application. But Thirteen did not act on his encouragement by asking for more
time to submit the Planning Application or ask for a variation of the Contract to extend
time (as Mr Aldis suggested to Mr Wade that he might have expected). On the contrary,
it served the First Notice and made it clear that it did not intend to submit the Planning
Application at all.
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Did Thirteen act to its detriment?

Finally, even if I were prepared to accept that WEL represented that it would treat the
First Notice as valid and that Thirteen relied on those representations by serving the First
Notice, I am not satisfied that Thirteen acted to its detriment either by serving the First
Notice or thereafter. As I have found, Thirteen had incurred all of the costs of preparing
the Planning Application before 28 October 2022 apart from the fees for submitting the
Planning Application and monitoring costs (and, in the event, it never incurred either
those fees or those costs).

I am not satisfied either that Thirteen acted to its detriment in giving WEL and Lovell
access to the technical reports and permitting them to rely on them. Ms Thompson
accepted that they had no further value to Thirteen and, to her credit, she also accepted
that it would not have been appropriate to use them as a bargaining chip in negotiations
with WEL. Finally, she accepted that once the Contract had come to an end, WEL would
have been entitled to copies of all of the technical reports under clause 29.1.3 of the
Contract.

The Contract

Express Terms
Clause 3.2

There was no dispute that the obligation to submit a Planning Application was an
unconditional one. It was not included in clause 2.2 and, therefore, conditional upon the
satisfaction of the Condition Precedent. I consider below whether any terms should be
implied into the Contract. But Mr Aldis did not argue that, as a matter of construction,
compliance with clause 3.2 was conditional upon Thirteen obtaining the Restriction
Release or the occurrence of the Restriction Release Date. But in case there is any doubt,
I am satisfied that clause 3.2 imposed an independent obligation to submit a Planning
Application within the target window and “strictly no later than” 28 October 2022. The
principal issue between the parties was whether time was of the essence for the
performance of the obligation to submit the Planning Application no later than 28
October 2022.

As Mr Aldis submitted in his Skeleton Argument, a time stipulation will not be a
condition of a contract for the sale of land which entitles the innocent party to terminate
the contract unless time is of the essence for its performance. For example, completion
of the sale or purchase on the day fixed by the contract for the completion is not usually
of the essence of a contract either at law or in equity unless the parties have expressly
made it so: see Emmet & Farrand on Title (Release 144, January 2026) Vol 1 at 8.028.
Nevertheless, the general rule is that time is of the essence for the fulfilment of a
condition precedent: see Aberfoyle Plantations Ltd v Cheng [1960] 1 AC 115. In that
case Lord Jenkins stated the general principle that the question whether time is of the
essence must depend on the construction of the individual contract. But he then continued
at 124-5:

“But, subject to this overriding consideration, their Lordships would adopt,
as warranted by authority and manifestly reasonable in themselves, the
following general principles: (i) Where a conditional contract of sale fixes
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a date for the completion of the sale, then the condition must be fulfilled
by that date; (ii) where a conditional contract of sale fixes no date for
completion of the sale, then the condition must be fulfilled within a
reasonable time; (iii) where a conditional contract of sale fixes (whether
specifically or by reference to the date fixed for completion) the date by
which the condition is to be fulfilled, then the date so fixed must be strictly
adhered to, and the time allowed is not to be extended by reference to
equitable principles.”

101. Lord Jenkins cited a number of authorities in support of these propositions including Re
Sandwell Park Colliery Co [1929] 1 Ch 277 in which Maugham J drew a clear distinction
between conditional contracts and contracts for the sale of land more generally. In
particular, he stated as follows at 282:

“Courts of equity, in dealing with actions for specific performance relating
to land, have been accustomed to give effect to the real intention rather
than to the precise words fixing the date for completion. The effect is that
a clause fixing the date for completion is equivalent to a clause stating that
completion shall be on that date or within a reasonable time thereafter. But
there is no ground for a similar construction in the case of a condition upon
which the validity of the contract as “one sale” (sic) "one of sale")'
depends. The distinction is obvious. In the first case both parties are bound,
and a moderate delay in completion is thought not to injure either. In the
latter, the very existence of the mutual obligations is dependent on the
performance of the condition. The purchasers do not know in the first
instance if their purchase-money will ever be required. In general, and in
the present case, there is no promise or undertaking by the vendor that the
condition will be fulfilled. Equity has, I think, never applied its liberal
views as to time to such a condition. If a date is mentioned, the condition
must be exactly complied with. If a date is not mentioned, the condition
must be fulfilled within a reasonable time; there is no difference between
the views of law and equity in considering what is a reasonable time, and
the uncertain position of the purchasers must be borne in mind."

102. It is not necessary, however, for the parties to use the words “time is of the essence” in
order for a time stipulation to have that effect. In Touche Ross & Co v Secretary of State
for the Environment (1983) 46 P&CR 187 Dillon LJ gave the following guidance (after
citing the decision of the House of Lords in the leading case United Scientific Holdings
Ltd v Burnley BC [1978] AC 904):

“However, the House of Lords recognised that it was competent to [sic]
the parties to a lease to agree that time should be of the essence either of
the whole timetable or of any particular stage or step under the timetable.
Mr Charles for the lessee has pointed out correctly that there is no magical
formula which alone achieves the result of making time of the essence of
a contract and he has said, again I think correctly, that what is necessary is
something which shows that the time limit is obligatory and means what it
says.”
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In the present case, the parties were advised by experienced solicitors and used the
expression “time is of the essence” on three occasions in the Contract. In clauses 11.7
and 12.12 they agreed that “time shall be of the essence” for the performance of two
obligations. In clause 24.1 they also agreed that “time is not of the essence of the
contract” for completion unless a notice to complete was used. Mr Aldis pointed out that
they chose not to use that expression in clause 3.2. He also pointed out that they used the
word “strictly” not only in clause 3.2 but also in clause 30.5.1 where the word was used
by the parties for emphasis in the expression “strictly necessary”. He relied on these
provisions in support of his submission that the phrase “strictly no later than” was
ambiguous and that if the parties had genuinely intended time to be of the essence, they
would have used those precise words.

I reject that submission. In my judgment, time was of the essence for performance of the
obligation to submit the Planning Application. I have reached this conclusion for the
following three reasons:

(1) The general rule in Aberfoyle v Cheng is based on the need for contractual certainty
and, as Maugham J put it in Re Sandwell Park Colliery Co, “the very existence of
the mutual obligations is dependent on the performance of the condition”. In my
judgment, the same need for contractual certainty was required in the present case
and Mr Aldis cited no authority and gave no reason for distinguishing the general
rule.

(2) It was unnecessary for the parties to use the magic formula “time is of the essence”
and, in my judgment, the words “strictly no later than” were (and are) just as clear
and unambiguous and show that “the time limit is obligatory and means what it
says”: see Touche Ross & Co v Secretary of State for the Environment (above).
Furthermore, the parties were advised by solicitors who could have been expected
to be aware of the general rule in Aberfoyle v Cheng and that the words “strictly no
later than” would give the impression that the general rule was intended to apply.

(3) The factual matrix and the wider contractual context reinforce this conclusion. The
Buyer was given a target window of six months followed by a safety net of three
months to submit the Planning Application. The parties sensibly agreed to build in
slippage to the timetable. But they also made it clear that strict compliance with the
nine month time limit was essential for the remaining machinery of the Contract to
take effect. Clause 3.3 imposed no obligation upon Thirteen to progress its planning
obligations unless or until the Planning Application had been submitted and all of
the detailed machinery set out in clauses 4 to 10 and clause 13 was dependent upon
a Planning Application being submitted. In my judgment, the parties could not have
intended that Thirteen would be free from these detailed obligations unless or until
WEL made time of the essence for the submission of the Planning Application.

In the course of argument, I drew an analogy with the construction of rent review clauses.
In my judgment, the analogy is an apt one in the present case. The words “strictly no later
than” in clause 3.2 and the detailed machinery set in clauses 3 to 10 and 13 are the kind
of “contra-indications” which would make time of the essence for the service of a rent
review notice: see Woodfall: Landlord and Tenant (Release 143: January 2026) Vol 1 at
8.016. I hold, therefore, that time was of the essence for the obligation to submit the
Planning Application to the Council in clause 3.2.
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Clause 14.1

There was no real dispute that a breach of clause 3.2 fell within the scope of the proviso
to clause 14.1: “provided that neither party will be entitled to give notice upon [sic] the
other party where they remain in breach of their respective obligations in respect of the
Condition Precedent”. But in case there is any doubt, I hold that as a matter of
construction a breach of clause 3.2 falls within this proviso. I am also satisfied that a
breach of clause 3.2 falls within this proviso even if time was not of the essence for the
performance of that obligation. For example, it might have been open to Thirteen to serve
a notice under clause 14.1 if it had submitted the Planning Application after 28 October
2022 and any extension under clause 13.2 had expired but it still been unable to obtain
the Restriction Release.

Clause 28.1.1

Neither party submitted that the expression “fundamental breach” in clause 28.1.1 had a
special contractual meaning and both counsel treated it as meaning a breach which goes
to the root of the contract. But in case there is any doubt, I hold that the expression
“fundamental breach” is to be understood in the same way as that expression has been
interpreted as a matter of general law. The editors of Chitty on Contracts 36 ed (2026)
set out the general meaning of that expression in Vol 1 at 28—038 as follows (footnotes
removed):

“The principle of “fundamental breach” or the breach of a “fundamental
term” was developed by the courts with a view to limiting the operation of
exemption clauses, the rationale being that no party could exclude or
restrict his liability for such a breach. As so conceived, a fundamental
breach was more far reaching in its effects (a “total breach”) than one
which would justify the termination of further performance of the
contract. And, as has been noted, a fundamental term was said to be
something narrower than a condition: it went to the “core” or substance of
the contract. However, in Suisse Atlantique Société d’Armement Maritime
SA v NV Rotterdamsche Kolen Centrale, the House of Lords expressed the
view that the applicability of exemption clauses to particular breaches of a
contract was in reality a rule of construction based on the presumed
intention of the parties as expressed in the contract. So far as the expression
“fundamental breach” is concerned, Lord Reid said:

“General use of the term ‘fundamental breach’ is of recent origin and [
can find nothing to indicate that it means more or less than the well-
known type of breach which entitles the innocent party to treat it as
repudiatory and to rescind the contract.”

Accordingly, the expression would seem to be no more than a restatement,
in differing terminology, of the principle that a particular breach or
breaches may be such as to go to the root of the contract and entitle the
other party to treat such breach or breaches as a ground on which to
terminate further performance of the contract.”

Mr Aldis did not submit that a breach of a time stipulation for which time was of the
essence was not a fundamental or repudiatory breach of contract and, in my judgment,
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he was right not to do so. Mr Sissons cited Union Eagle Ltd v Golden Achievement Ltd
[1997] AC 514 for the proposition that the breach of a time stipulation which is a
condition of the contract or for which time has been made of the essence is a repudiatory
breach of contract and I accept that it is authority for that proposition. In that case, the
purchaser tendered payment only ten minutes after the time fixed for completion. But the
Privy Council held that this still amounted to a repudiatory breach of contract. Lord
Hoffmann stated as follows at 518B-D:

“Mr. Lyndon-Stanford submitted that when performance was tendered at
5.10 p.m. the contract was still on foot. Although failure to perform in time
was a repudiatory breach, the vendor had not yet accepted the repudiation
and rescinded. Meanwhile, the contract remained alive for the benefit of
both parties. At 5.10 p.m. the purchaser was still entitled to complete the
contract by performance and had tendered to do so. Failure to accept his
tender was a repudiatory breach by the vendor.

This argument attracted Godfrey J.A. [1996] 1 H.K.C. 349, 358-359, but
their Lordships think it is quite untenable. It is true that until there has been
acceptance of a repudiatory breach, the contract remains in existence and
the party in breach may tender performance. Thus a party whose conduct
has amounted to an anticipatory breach may, before it has been accepted
as such, repent and perform the contract according to its terms. But he is
not entitled unilaterally to tender performance according to some other
terms. Once 5 p.m. had passed, performance of the contract by the
purchaser was no longer possible. The vendor could be required to accept
late performance only on the grounds of some form of waiver or estoppel.”

Implied Terms
The Law

There was no real dispute between the parties in relation to the law applicable to implied
terms. In Arnold v Britton [2015] UKSC 36, [2015] AC 1619 Lord Neuberger of
Abbotsbury PSC identified seven factors in the process of determining whether a term
should be implied into a contract at [16] to [23]. Mr Aldis placed particular reliance on
the third and fourth of those factors at [19] and [20]:

“19. The third point I should mention is that commercial common sense is
not to be invoked retrospectively. The mere fact that a contractual
arrangement, if interpreted according to its natural language, has worked
out badly, or even disastrously, for one of the parties is not a reason for
departing from the natural language. Commercial common sense is only
relevant to the extent of how matters would or could have been perceived
by the parties, or by reasonable people in the position of the parties, as at
the date that the contract was made. Judicial observations such as those of
Lord Reid in Wickman Machine Tools Sales Ltd v L Schuler AG [1974]
AC 235, 251 and Lord Diplock in Antaios Cia Naviera SA v Salen
Rederierna AB (The Antaios) [1985] AC 191, 201, quoted by Lord
Carnwath JSC at para 110, have to be read and applied bearing that
important point in mind.
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20. Fourthly, while commercial common sense is a very important factor
to take into account when interpreting a contract, a court should be very
slow to reject the natural meaning of a provision as correct simply because
it appears to be a very imprudent term for one of the parties to have agreed,
even ignoring the benefit of wisdom of hindsight. The purpose of
interpretation is to identify what the parties have agreed, not what the court
thinks that they should have agreed. Experience shows that it is by no
means unknown for people to enter into arrangements which are ill-
advised, even ignoring the benefit of wisdom of hindsight, and it is not the
function of a court when interpreting an agreement to relieve a party from
the consequences of his imprudence or poor advice. Accordingly, when
interpreting a contract a judge should avoid re-writing it in an attempt to
assist an unwise party or to penalise an astute party.”

110. Mr Sissons also relied on the decision of the Privy Council in Ali v Petroleum Co of
Trinidad and Tobago [2017] UKPC 2, [2017] ICR 531 in which Lord Hodge JSC
emphasised the importance of necessity and that a term should only be implied if it is
necessary to make the contract work. He stated as follows at [7]:

“7. It is not necessary here to rehearse the extensive learning on when the
court may properly imply a term into a contract, for it has only recently
authoritatively been restated by the Supreme Court in Marks and Spencer
plc v BNP Paribas Securities Services Trust Co (Jersey) Ltd [2016] AC
742. 1t is enough to reiterate that the process of implying a term into the
contract must not become the rewriting of the contract in a way which the
court believes to be reasonable, or which the court prefers to the agreement
which the parties have negotiated. A term is to be implied only if it is
necessary to make the contract work, and this it may be if (i) it is so obvious
that it goes without saying (and the parties, although they did not, ex
hypothesi, apply their minds to the point, would have rounded on the
notional officious bystander to say, and with one voice, “Oh, of course”)
and/or (i1) it is necessary to give the contract business efficacy. Usually the
outcome of either approach will be the same. The concept of necessity
must not be watered down. Necessity is not established by showing that
the contract would be improved by the addition. The fairness or equity of
a suggested implied term is an essential but not a sufficient precondition
for inclusion. And if there is an express term in the contract which is
inconsistent with the proposed implied term, the Ilatter cannot, by
definition, meet these tests, since the parties have demonstrated that it is
not their agreement.”

(2) WEL’s Implied Term

111. In my judgment, it is not necessary to imply a term that Thirteen would use reasonable
endeavours to obtain the Restriction Release by the Long Stop Date and, in fairness to
Mr Sissons, he did not press this argument in his oral submissions. Nevertheless, I set out
my detailed reasons for reaching this conclusion:

(1) The Condition Precedent required all three of the Planning Satisfaction Date, the
Price Condition Satisfaction Date and the Restriction Release Date to have
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occurred before the Long Stop Date before it became satisfied. In substance there
were three separate conditions precedent (or sub-conditions precedent) and I will
refer to them individually as “CP1”, “CP2” and “CP3” and collectively as the
“CPS”.

Clauses 3 to 10 imposed detailed obligations for bringing about the occurrence of
CP1 and clause 13 contained detailed provisions for the extension of the Long Stop
Date until it was satisfied. Clause 3.2 imposed an obligation to submit the Planning
Application by 28 October 2023 and time was of the essence for performance of
that obligation. Clause 3.3 then imposed an obligation to use all reasonable
endeavours to obtain the grant of a Satisfactory Planning Permission once it had
been submitted. If Thirteen had complied with those obligations, then the Long
Stop Date would have been extended until the Planning Application had been either
refused or granted on terms acceptable to Thirteen (acting reasonably) and the time
for any judicial or statutory review had expired: see clause 13.2.

Clause 11 then imposed obligations upon the parties for the agreement or
determination of an upwards price adjustment based on the number of affordable
units for which planning permission had been granted once a Satisfactory Planning
Permission had been obtained. CP2 was obviously linked to and dependent upon
CP1 because a price adjustment only became necessary if planning permission was
granted for fewer than 8 affordable units.

In stark contrast to CP1 and CP2, the Contract contained no provisions equivalent
to clauses 3 to 10 or clause 11 for CP3. It was introduced at the last minute by
Thirteen to reflect Ms Thompson’s concerns about the Parking Restriction. But
WEL did not require Thirteen to assume an obligation (whether qualified or
otherwise) to obtain the Restriction Release or to do so before the Long Stop Date.
If Thirteen had complied with clauses 3.2 and 3.3, then it would have had much
more time to negotiate the Restriction Release and, indeed, right up to the grant or
refusal of planning permission (or, indeed, any review or appeal).

But if the parties had intended to impose an obligation upon Thirteen to obtain the
Restriction Release (or use reasonable endeavours to do so), they would have said
so. Moreover, it is not necessary to imply such an obligation to make the Contract
work. Even if Thirteen had genuinely complied with clauses 3.2 and 3.3, I see no
reason why it would not have been entitled to wait until the grant or refusal of
planning permission without making any attempt to obtain the Restriction Release.

Mr Sissons submitted that in substance this turned the Contract into a unilateral
option which gave Thirteen the choice whether to proceed. I reject that submission.
A conditional contract need not impose an obligation on either seller or buyer to
bring about the satisfaction of the condition precedent. But in any event the
Contract imposed immediate obligations upon Thirteen. In particular, clauses 3.2
and 3.3 imposed obligations upon Thirteen as the Buyer to submit the Planning
Application and use all reasonable endeavours to obtain a Satisfactory Planning
Permission whether or not it took steps to obtain the Restriction Release. Whether
or not CP3 was satisfied, performance of those obligations was of value and
importance to WEL.
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Furthermore, the parties clearly anticipated that Thirteen would assume this burden
(and CP3 was only satisfied when the Buyer gave notice that the Restriction
Release had been achieved). But there was nothing to stop WEL negotiating with
British Coal directly and the contractual definition of the “Restriction Release” is
completely silent on the question whether the Seller or the Buyer had to enter into
the release. Indeed, under the deed of release dated 7 January 2026 British Coal
ultimately granted the Restriction Release to WEL (as the Seller) rather than Lovell
(as the Buyer).

(3)  Thirteen’s Implied Terms

112. Inmy judgment, it is also unnecessary to imply a term that Thirteen would not be required
to submit a Planning Application by 28 October 2022 if it had been unable to obtain the
Restriction Release by that date (having used reasonable endeavours to do so) or a term
that it would not be required to submit a Planning Application if British Coal had refused
to release it by that date. Again, I have reached this conclusion for the following reasons:

(1)

2)

G)

4

©)

I have held that there were three conditions precedent which had to be satisfied
before the Contract became unconditional and that CP3 was independent of either
CP1 or CP2. If the parties had intended the satisfaction of CP1 to be dependent
upon the satisfaction of CP3, then they would have said so. CP3 was introduced at
Thirteen’s request and it had the opportunity to negotiate a variation to clause 3.

For the reasons which I have set out in relation to WEL’s implied term, neither of
the implied terms proposed by Thirteen is necessary to make the Contract work.
The detailed machinery set out in clauses 3 to 11 and 13 works perfectly well
without the need for either term to be implied. Furthermore, it makes no sense for
the parties to have agreed to that detailed machinery if performance of the
obligations clause 3.1 and 3.2 was contingent upon Thirteen having obtained the
Restriction Release.

It also makes no sense for the parties to have agreed to qualify clauses 3.1 and 3.2
in this way without imposing an express obligation upon Thirteen to obtain the
Restriction Release. Thirteen attempted to meet this point by qualifying their
implied terms with an obligation to use reasonable endeavours to obtain the
Restriction Release. But, in my judgment, this was no more than an attempt to re-
write the Contract.

But in any event, there was no commercial rationale for implying either term. I
have found that neither WEL nor Thirteen anticipated that removal of the Planning
Restriction would be achieved before the Planning Application was submitted and
that it made commercial sense to apply for planning permission before obtaining a
release of the Parking Restriction. As Mr Sissons submitted, if Thirteen had been
able to obtain a Satisfactory Planning Permission, it had a stronger case for the
discharge or modification of the Parking Restriction under S.84.

Indeed, there is a strong commercial reason not to imply either term. If Thirteen
had complied with clause 3.1 and submitted the Planning Application by 28
October 2022, the Long Stop Date would have been extended until (at least) ten
working days after the Council had made a decision whether to grant or refuse
Planning Permission: see clauses 13.2.1.1 and 13.2.1.1. As I have stated, this would
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also have given more time for Thirteen (or WEL) to obtain the Restriction Release
and, viewed objectively, there was a good chance that it would have been possible
to obtain it at or about the same time.

(6) Inreaching these conclusions I place much greater weight on the time taken for the
negotiations between Lovell and British Coal rather than for the negotiations
between Thirteen Homes and British Coal. On 1 August 2023 Mr Jones wrote to
Mr Walker to open negotiations on behalf of Lovell. On 30 April 2024 Mr
Humphreys set out the price which British Coal was prepared to accept and by July
2024 the parties had reached Heads of Terms. Ms Thompson also accepted in cross-
examination that although the negotiations with British Coal turned out to be
protracted, this was surprising given her earlier experience of negotiating a release.

Again, in fairness to Mr Aldis, he did not press this argument in his oral submissions. He
submitted that if the Court did consider it necessary to imply a term or terms into the
Contract, then the implied terms which Thirteen put forward should be preferred to the
implied terms advanced by WEL. In my judgment, it is unnecessary to choose between
them because none of the implied terms which the parties put forward satisfied the test
for implication set out in Ali v Petroleum Co of Trinidad and Tobago and to imply any
of them would have involved watering down the concept of necessity.

Breach of Contract

The Breach
Clause 3.2

As I have stated, there was no dispute that Thirteen did not submit the Planning
Application by 28 October 2022 or at all. I find that in breach of clause 3.2 of the
Contract, Thirteen failed to submit the Planning Application to the Council by that date
and, therefore, by no later than 9 months from the date of the Contract. I also find that
Thirteen remained in breach of clause 3.2 at the Long Stop Date, i.e. by 28 January 2023
and, therefore, in breach of its obligations in respect of the Condition Precedent.

Thirteen’s First Implied Term

I consider next whether Thirteen used reasonable endeavours to obtain the Restriction
Release on the assumption that I am wrong and it is necessary to imply a term that
Thirteen would not be required to submit a Planning Application by 28 October 2022 if
it had used reasonable endeavours to obtain the Restriction Release but had failed to do
so0. In IBM United Kingdom Ltd v Rockware Glass Ltd [1980] FSR 335 the buyer assumed
an obligation to use its best endeavours to obtain planning permission and the Court of
Appeal held that it had failed to do so. Buckley LJ stated that the standard to be applied
was what of an owner who was anxious to obtain planning permission. Geoffrey Lane
LJ adopted a very similar test at 345:

“Those words, as I see it, oblige the purchase to take all those reasonable
steps which a prudent and determined man, acting in his own interests and
anxious to obtain planning permission, would have taken.”
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116. Mr Sissons submitted that I should apply the same standard in the present case. Although
the obligation in Rockware Glass was to take best endeavours rather than reasonable
endeavours and to obtain planning permission rather than the release of a restrictive
covenant, Mr Aldis did not submit that this was the wrong test or cite any authority in
support of a different test and I accept Mr Sissons’ submission and apply this test. I also
accept his submission that Thirteen did not comply with this standard and take all those
endeavours which a prudent and determined buyer, who was anxious to obtain the
Restriction Release, would have taken either before 28 October 2022 or by 28 January
2023. I do so for the following reasons:

(1

2)

G)

4

)

Ms Thompson made no contact with British Coal until five weeks after exchange
of contracts on 4 March 2022. Further, between that date and 14 June 2022 she sent
only three emails and made one telephone call. I accept her evidence that this was
due to pressure of work but, in my judgment, a prudent and determined buyer
would have devoted sufficient resources to obtaining the Restriction Release,
would have contacted British Coal immediately and would have chased it for a
response on a regular basis.

On 16 June 2022 Ms Thompson was informed that British Coal would require
payment of £300 (plus VAT) for its legal fees and on 25 August 2022 Mr Jones
was informed that British Coal would require an undertaking or advance payment
of the fees incurred by British Coal in taking advice from an external agent. I have
found that Thirteen did not pay, or even offer to pay, British Coal’s legal fees or
its external fees whether before or after 28 October 2022. I have also found that
British Coal did not instruct a valuer to advise it in relation to the price and terms
of any release (and, in particular, that it did not instruct Savills).

In my judgment, a prudent and determined buyer would have offered to pay British
Coal’s legal fees of £300 plus VAT in response to the email dated 16 June 2022
and would have agreed to pay the fees incurred by British Coal in taking advice
from an external agent in response to Mr Walker’s email dated 14 July 2022.
Although I accept Ms Thompson’s evidence that she could not give a solicitor’s
undertaking, a prudent and determined buyer would have offered to pay those fees
immediately and if British Coal had insisted on an undertaking or advance
payment, such a purchaser would either have paid the relevant fees or given British
Coal comfort that Thirteen Homes would pay them (such as raising a purchase
order).

I have found that between 25 August 2022 and 28 October 2022 Thirteen did not
write to or otherwise contact British Coal and that it did not instruct its own
valuation surveyor or take any steps to locate the 1979 Conveyance. In my
judgment, a prudent and determined buyer would have continued to chase British
Coal throughout this period and would have instructed its own valuer. It would also
have taken steps to locate the 1979 Conveyance.

I am satisfied that if Thirteen Homes had acted like a prudent and determined
purchaser and had instructed its own valuer, located the 1979 Conveyance
contacted British Coal immediately after exchange of contracts, chased for a
response and offered to meet British Coal’s legal and external fees promptly,
British Coal would have instructed solicitors and the Valuation Office within three
months and Heads of Terms could have been agreed within six months. I am also
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satisfied that the terms of the Restriction Release could, if necessary, have been
agreed and executed by 28 October 2022 or, alternatively, by 28 January 2023.

Thirteen’s Second Implied Term

For completeness sake, I also consider the position on the assumption that it is necessary
to imply a term that Thirteen would not be required to submit a Planning Application if
British Coal had refused to release it by 28 October 2022. I have found that there was no
contact between Thirteen Homes and British Coal following Mr Walker’s email dated 25
August 2022. There is no evidence that during that period British Coal had refused to
release the Parking Restriction and Mr Aldis did not invite me to make a finding of fact
that it did so. Indeed, the inference which I draw is that British Coal took no further action
because it was waiting for Thirteen Homes to respond. As Mr Sissons submitted, it is
difficult to see what the second implied term adds to the first given that British Coal never
positively refused to provide the Restriction Release.

If T am wrong and it is necessary to imply either Thirteen’s first implied term or
Thirteen’s second implied term, I nevertheless hold that Thirteen’s failure to submit the
Planning Application by 28 October 2022 was a breach of clause 3.2 and that it remained
in breach of clause 3.2 at 28 January 2023 either because it failed to use reasonable
endeavours obtain the Restriction Release or because British Coal had not refused to
provide the Restriction Release by either of those dates.

The Consequences

The First Notice

As a consequence of the findings which I have made in relation to the construction of the
Contract, the implication of terms and Thirteen’s conduct, I hold that the First Notice
was invalid and of no effect because Thirteen was not entitled to serve that notice whilst
it remained in breach of clause 3.2. I do so subject to my findings in relation to waiver
and estoppel (below).

The Second Notice

As a consequence of the findings which I have made in relation to the construction of the
Contract and the implication of terms, I also hold that the Second Notice was valid and
effective because Thirteen’s failure to submit the Planning Application by 28 October
2022 was a fundamental breach of the Contract. In particular, it was a fundamental breach
within the meaning of clause 28.1.1 because time was of the essence for the performance
of the obligation to submit the Planning Application in clause 3.2. Again, I hold that the
Second Notice was valid subject to my findings in relation to waiver and estoppel
(below).

Mr Sissons’ alternative submission was that the breach of clause 3.2 and then the service
of the First Notice amounted to a repudiatory breach which entitled WEL to bring the
Contract to an end because it was fundamental to the operation of the Contract that
Thirteen submitted the Planning Application (whether or not it did so on time). I also
accept that submission. Although there were three separate components of the Condition
Precedent which had to be satisfied, it was impossible for a binding sale contract to come
into existence at all unless Thirteen submitted the Planning Application and, because it



Approved Judgment — Leech J Whitburn Estates Ltd v Thirteen Homes Ltd PT 2024 NCL 000027

122.

123.

failed to do so, the Contract went into suspended animation once Thirteen intimated that
it was not prepared to comply with clause 3.2. Moreover, I see no reason why it was
necessary for WEL to serve a notice under clause 28.1.2 requiring Thirteen to remedy
the breach once it became clear that Thirteen had no intention of submitting the Planning
Application (especially after the Long Stop Date had expired).

It is unnecessary for me to decide whether Thirteen’s continuing failure to submit the
Planning Application after the Long Stop Date amounted to a repudiatory breach by itself
because I am satisfied that by serving the First Notice Thirteen evinced a clear intention
not to be bound by the Contract. Moreover, it makes no difference that Thirteen was
purporting to exercise the right to terminate in clause 14.1 or whether the officers or
employees of Thirteen Homes, who authorised the service of the notice, genuinely
believed that Thirteen was entitled to serve a notice under that provision. For the reasons
which I have given Thirteen was not entitled to serve a notice under that provision and
the First Notice was invalid and of no effect.

Finally, Mr Sissons submitted that WEL was entitled to accept Thirteen’s repudiation by
serving the Second Notice even though it was purporting to exercise a right under the
Contract rather than to exercise the general common law right to accept a repudiatory
breach. He relied on the following passage in Chitty (above), Vol 1 at 28—066 (again
footnotes omitted):

“Where there is an anticipatory breach, or the breach of an executory
contract, and the innocent party wishes to terminate further performance
of the contract, it must, in the language traditionally employed by the
courts, “accept the repudiation”. An act of acceptance of a repudiation
requires no particular form. It is usually done by communicating the
decision to terminate to the party in default, although it may be sufficient
to lead evidence of an: “Unequivocal overt act which is inconsistent with
the subsistence of the contract ... without any concurrent manifestation of
intent directed to the other party.”

In an appropriate case an acceptance of a repudiation may take the form of
reliance on a contractual term which entitles the innocent party to
terminate the contract. Where the conduct of the party in breach is such as
to entitle the innocent party to terminate the contract either pursuant to a
term of the contract or under the general law, the innocent party is not
required to elect between its two rights to terminate and so can be treated
as having terminated the contract both under the appropriate term of the
contract and in accordance with its rights at common law.”

124. Again, I accept Mr Sissons’ submission and I am satisfied that this passage in Chitty is

an accurate statement of the law. I find, therefore, that in addition to exercising its right
to terminate the Contract under clause 28.1.1 (or in the alternative to doing so), WEL
accepted Thirteen’s repudiatory breach of Contract subject only to the question whether
it had already waived its right to do so or affirmed the Contract or is now estopped from
asserting that it was entitled to do so.
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V1. Waiver, Affirmation and Estoppel

e

The Statements of Case

(1)  The Points of Dispute

125. Thirteen’s case was set out in some detail in the Points of Dispute and it was put very
clearly on the basis of estoppel. Its primary case was that WEL encouraged it “to make
the Planning Application (notwithstanding that the 28 October 2022 deadline had
passed)” and then that it impliedly accepted the validity of the First Notice:

“c. The Claimant is estopped from denying the validity of the First
Defendant’s Notice because:

i. By words or conduct the Claimant impliedly waived any breach of clause
3.2 by leading the First Defendant to believe that it would accept
performance of that clause after the 28 October 2022 deadline.

ii. In particular, by emails sent between 19 January 2023 and 10 February
2023, John Wade of the Claimant encouraged the First Defendant to make
the Planning Application (notwithstanding that the 28 October 2022
deadline had passed). For example, on 10 February 2023, he asked for
clarification on “the timescale as to when you’d hope and expect the
planning application to be submitted.”

iii. The Claimant did not:

a) Serve the First Defendant with any notice of its intention to treat the
time for compliance with clause 3.2 as being of the essence; or

b) (Having impliedly waived any breach of 3.2), give the First Defendant
reasonable notice of any new fixed date after 28 October 2022 by which
the Planning Application had to be submitted.

iv. The Claimant impliedly accepted the validity of the First Defendant’s
Notice by contracting to sell the Property to a 3rd party, Lovell
Partnerships (“Lovell”), on 1 August 2023:

a) Without giving notice to the First Defendant;

b) Before formally disputing the validity of the First Defendant’s Notice
by letter dated 26 September 2023; and

c¢) Before purporting to exercise its own right to terminate the Contract by
notice dated 21 December 2023 (“the Claimant’s Notice”).”

126. Thirteen then pleaded the passage from Mr Jones’s email dated 22 August 2022 which I
have set out at [75] (above) and that the individual reports were sent to Lovell on 5
September 2023 and downloaded by Mr Wade on 8 September 2023. It also pleaded that
the legal consequences of this request, the supply of the reports and WEL’s subsequent
conduct were as follows:

“vi. To the extent that Lovell demanded the technical reports at the request
of, or with the consent of the Claimant, it amounted to an acceptance by
the Claimant that the Contract had been terminated. (Notably, the right to
demand the reports arose under clause 29.1.3 and the Claimant had not yet
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given notice under clause 28, as required by clause 29.1).”

“xi. If (which is denied) the First Defendant’s Notice was invalid, the
Claimant’s sale of the Property to Lovell, without notice to the First
Defendant after receiving the First Defendant’s Notice, but before
disputing the validity of the First Defendant’s Notice and before serving
the Claimant’s Notice, evinced the strongest possible intention not to be
bound by the Contract (i.e. by unilaterally disposing of the subject matter).

xii. In the circumstances, the Claimant’s actions constituted a repudiation
of the Contract which the First Defendant accepted by:

a) Permitting the sale to Lovell to proceed; and

b) Providing the Claimant with the Reports (which the Claimant had
demanded through Lovell on the express basis that the Contract had been
terminated).

xiii. Accordingly, the Defendant was not entitled to subsequently:
a) Deny the validity of the First Defendant’s Notice; or

b) Purport to terminate the Contract by accepting the First Defendant’s (far
less serious) alleged fundamental breach or repudiation.

xiv. In all the circumstances, the Claimant has acted unconscionably by:
a) Impliedly waiving the breach of clause 3.2;

b) Impliedly accepting the First Defendant’s Notice by selling the Property
to Lovell (or, alternatively, repudiating the Contract); and then

c) Seeking to obtain a windfall by subsequently serving its own notice
under clause 28.1 and claiming that it was entitled to retain the Deposit
under condition 10.2 (rather than claiming damages for any loss caused by
the alleged breach of clause 3.2).”

(2) The Reply

127. On 17 January 2025 WEL served the “Claimant’s Reply to First Defendant’s Points of
Dispute” (the “Reply”) contesting the allegation that WEL was estopped from denying
the validity of the First Notice. It admitted the emails sent by Mr Wade between 19
January 2023 and 10 February 2023 but denied that they gave rise to an estoppel:

“3) It is denied that the Claimant was estopped from denying the validity
of the First Defendant’s Notice because:

a) The First Defendant’s Notice was served on 23 March 2023. The facts
and matters relied upon by the First Defendant as amounting to waiver pre-
date the service of the notice. It is legally incoherent to assert (as the First
Defendant appears to do) that the Claimant, by continuing to urge the First
Defendant to perform its contractual obligations, had waived the right to
challenge the validity of the notice, once it was served or, alternatively,
represented that it would not seek to assert that the termination notice (once
it was served) was invalid.

b) It is admitted that the emails from John Wade referred to in sub-
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paragraph 12 c. ii. were sent. At that time (January and February 2023) the
Claimant still hoped the First Defendant would comply (albeit belatedly)
with its contractual obligations. It is denied that the Claimant thereby
represented that it would not rely on its rights under the Contract if (as in
fact happened) the First Defendant failed to even to make late performance
of its obligations. In any case, even if (which is denied) the Claimant has
waived timely compliance with clause 3.2, the First Defendant did not
thereafter make any attempt to comply with its obligations out of time.
Accordingly, the First Defendant did not alter its position in any way (or
otherwise suffer any detriment) as a result of, or in reliance upon, the
emails from Mr Wade.

c) It is denied, as suggested in paragraph 12 c. iii., that the Claimant was
required to serve the First Defendant with notice making time of the
essence for the performance of clause 3.2. Paragraph 13 of the Details of
Claim is repeated.

128. WEL also relied on the reservation of rights in the letter dated 30 March 2023 and it
denied that by entering into the Lovell Contract it had accepted that the First Notice was
valid or that Thirteen had relied on any representation that the Contract should be treated
as at an end:

“e) It is admitted that the Claimant contracted to sell the Property to Lovell
on 1 August 2023. It is denied that in so doing it impliedly accepted the
validity of the First Defendant’s Notice. By this time it had become
apparent to the Claimant that the First Defendant had no intention of
performing its obligations under the Contract (since by then 9 months had
passed since the deadline for the Planning Application and the First
Defendant had failed to address the breach, despite the Claimant’s repeated
urgings that it should do so). The Claimant was therefore entitled to accept
the First Defendant’s repudiatory breach of clause 3.2. It is denied that the
Claimant was obliged to give notice to the First Defendant or ‘formally
dispute the validity of the First Defendant’s Notice” before agreeing to sell
the Property to Lovell. The First Defendant has failed to identify the source
of any such alleged obligation.

f) In the circumstances, any implied representation by the Claimant that
the Contract was at an end was wholly ambiguous as to whether the
Contract had been brought to an end by the First Defendant’s repudiatory
breach or by the First Defendant’s Notice. The Claimant’s conduct cannot,
therefore, be interpreted as an acceptance of the validity of the First
Defendant’s Notice, since it is (at least) equally consistent with the
Claimant’s decision to accept the First Defendant’s repudiatory breach.

g) In any case, the First Defendant has not identified any steps whatsoever
that it took in reliance upon the alleged representation that the First
Defendant’s Notice was valid (such representation being denied) and
accordingly, there is no basis for any waiver or estoppel to prevent the
Claimant from disputing the validity of the First Defendant’s Notice.

h) As regards sub-paragraphs 12 c. v —x, it is admitted that Lovell (not the
Claimant) requested the Reports and that these were provided by the First
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129.

Defendant. It is further admitted that the Claimant had, by August 2023,
accepted that the Contract was at an end (albeit that the Claimant
considered that this was the result of the First Defendant’s failure to
comply with clause 3.2).

1) It is denied, as stated in sub-paragraph 12 c. xii, that the Claimant’s
actions constituted a breach of the Contract. The First Defendant has failed
to identify any clause of the Contract which it is asserted the Claimant has
breached. Accordingly, there was no breach by the Claimant, much less

2 9

any repudiatory breach which the First Defendant was entitled to ‘accept’.

“k) Sub-paragraph 12 c. xiv is denied for the reasons set out above. The
Claimant did not impliedly waive the breach of clause 3.2 or impliedly
accept the validity of First Defendant’s Notice. Rather, until around
January/February 2022, the Claimant continued to press the First
Defendant to comply with its contractual obligations. When it became
apparent to the Claimant that the First Defendant had no intention of doing
so, it elected to treat the Contract as at an end, due to the First Defendant’s
repudiatory breach, and sell the Property to a third party, as it was entitled
to do. In so doing, the Claimant did not act unconscionably. In any case,
the First Defendant has failed to identify any detrimental reliance (or even
that it changed it altered its position in any way) in reliance upon the
alleged representations and/or waiver.

1) It is denied that in serving notice in accordance with the rights conferred
by clause 28.1 of the Contract the Claimant is “seeking to obtain a
windfall”. On the contrary, the Claimant is relying on the terms agreed by
the First Defendant in the Contract. The retention of a deposit paid by an
intending purchaser (in circumstances where the purchaser has failed to
comply with its contractual obligations) cannot be properly described as
unconscionable, nor as conferring a windfall benefit on the vendor.
Rather, it is the result of the bargain agreed between the parties.”

The Law
Waiver

The editors of Chitty (above) explain the differences between waiver by election and
waiver by estoppel in the context of a repudiatory breach of contract in Vol 1 at 28—
061. Both require a clear and unequivocal representation that the innocent party will not
enforce their strict legal rights to terminate the contract. But waiver by election requires
a choice between inconsistent rights and knowledge of the facts giving rise to the right
to terminate and is permanent in effect. By contrast, waiver by estoppel requires reliance
by the party in breach so as to make it inequitable for the innocent party to go back on
the representation and may be suspensory only. The editors of Chitty also set out the key
requirements for an estoppel to operate in Vol 1 at 7—031 and the similarities with
waiver or forbearance at 7—035 (again footnotes omitted):

“7-031 For promissory estoppel to operate there must be a legal
relationship giving rise to rights and duties between the parties; a promise
or a representation by one party that they will not enforce against the other
their strict legal rights arising out of that relationship; an intention on the
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part of the former party that the latter will rely on the representation; and
such reliance by the latter party. Even if these requirements are satisfied,
the operation of the doctrine may be excluded if it is, nevertheless, not
“inequitable” for the first party to go back on their promise. The doctrine
most commonly applies to promises not to enforce contractual rights, but
it also extends to certain other relationships.”

“7-035 As Denning J (a leading proponent of the modern doctrine of
promissory estoppel) pointed out, the authorities which support
promissory estoppel, “although they are said to be cases of estoppel, are
not really such”. The doctrine has closer affinities with the common law
rules of waiver, in the sense of forbearance: both are based on promises,
or representations of intention; both are suspensive (rather than extinctive)
in nature and both are concerned with the legal effects of promises rather
than with proof of disputed facts. The main difference between them is that
the equitable doctrine avoids the difficulties encountered at common law
in distinguishing between a variation and a forbearance.”

(2)  Waiver by Estoppel

130. Mr Aldis relied on the principle of waiver by estoppel as set out in two very well-known
cases from the 1970s. The first was W.J Alan & Co Ltd v El Nasr Export and Import Co
Ltd [1972] 2 QB 189 in which Lord Denning MR explained the principle of waiver in
the following passage at 213A-D:

“The principle of waiver is simply this: If one party, by his conduct, leads
another to believe that the strict rights arising under the contract will not
be insisted upon, intending that the other should act on that belief, and he
does act on it, then the first party will not afterwards be allowed to insist
on the strict legal rights when it would be inequitable for him to do so:
see Plasticmoda Societa per Azioni v Davidsons (Manchester) Ltd [1952]
1 Lloyd's Rep 527, 539. There may be no consideration moving from him
who benefits by the waiver. There may be no detriment to him by acting
on it. There may be nothing in writing. Nevertheless, the one who waives
his strict rights cannot afterwards insist on them. His strict rights are at any
rate suspended so long as the waiver lasts. He may on occasion be able to
revert to his strict legal rights for the future by giving reasonable notice in
that behalf, or otherwise making it plain by his conduct that he will
thereafter insist upon them: Tool Metal Manufacturing Co Ltd v Tungsten
Electric Co. Ltd [1955] 1 WLR 761. But there are cases where no
withdrawal is possible. It may be too late to withdraw: or it cannot be done
without injustice to the other party. In that event he is bound by his waiver.
He will not be allowed to revert to his strict legal rights. He can only
enforce them subject to the waiver he has made.”

131. The second authority upon which Mr Aldis relied was Bremer Handesgesellschaft mbH
v Vanden Avenne-Izegem PVBA [1978] 2 Lloyd’s Rep 109 in which the House of Lords
held by a majority that a buyer under a contract for the sale of goods had waived the right
to challenge the validity of a notice which made time of the essence. In arriving at this
decision Lord Salmon stated that although an unequivocal representation was required,
it was not necessary to show that the innocent party had expressly waived compliance
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with the relevant contractual provisions: see 126, col 2. He also left open the question
whether Lord Denning was correct to state in E/ Nasr that it was not necessary to prove
detriment as well as reliance because the seller had established both on the facts: see 127
col 1.

It is unnecessary for me to embark on a detailed review of the authorities in relation to
either of these issues because [ accept that a party may make an unequivocal
representation by words or conduct and both expressly or by implication. I also accept
that it is unnecessary to prove that a change of position in reliance upon such a
representation has caused detriment by itself and that it is enough for the party in breach
to show that they would be worse off if the innocent party was permitted to withdraw the
representation and rely on its strict legal rights. Whether it is correct to describe this as
“detriment” or to say that it would be “inequitable” to permit the innocent party to rely
on their strict legal rights does not seem to me to matter much because waiver by estoppel
is areliance-based doctrine and it is the reliance placed on the promise or assurance which
prevents the representor from going back on it.

Finally, Mr Aldis also placed particular reliance upon Munro v Premier Associates Ltd
(2000) 80 P&CR 439 which has similar features to the present case and involved a
contract for the sale of land. The seller was unable to locate its land certificate and a
special condition was inserted into the contract imposing an obligation it to use its best
endeavours to procure a replacement as soon as reasonably practicable. It also provided
that completion was to take place within four weeks of exchange of contracts or within
three working days of the seller’s solicitors informing the buyers’ solicitors that a
replacement land certificate had been obtained. Completion did not take place within four
weeks but three months later the seller’s solicitors informed the buyers’ solicitors that
they had been told by the Land Registry that a new land certificate was being sent out
and that they would be receiving it shortly. However, when they received the land
certificate, the seller’s solicitors overlooked the fact that the special condition required
the seller to inform the buyer of this fact.

Both parties were ready to complete when a dispute then arose over the reletting of parts
of the property. The buyers refused to complete and the seller served a notice to complete
under the National Conditions of Sale. The buyers then took the point that the notice was
invalid because the seller had failed to comply with the special condition and inform the
seller that it had obtained the land certificate. Park J held that the buyers had waived the
specific requirement to provide the necessary information. He cited Bremer v Vanden
Avenne-Izegem (together with a number of other cases) before explaining his reasons as
follows at [26] to [30]:

“...In the present case I think it is fairly clear that, at and around the time
when the vendor's solicitors served the notice to complete, it did not occur
to the purchasers or to their solicitors that the notice might be invalid on
account of the non-satisfaction of the information condition. But in my
view they led the vendor to believe that, apart from the challenge to the
notice by reason of the relettings problem, they accepted the notice as a
good one. Therefore, by parity of reasoning with the reasoning of Salmon
L.J. [sic], they necessarily waived any defect which the notice contained
other than any defect which was created by the relettings problem.

27. In my judgment the principles explained in the cases to which I have
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referred, once adapted to the facts of this case, mean that, although as a
matter of contract, the vendor was not entitled to serve a notice to complete
when it did, the purchaser waived the particular contractual formality. Mr
Deacon submitted that the failure of the purchasers to raise at the time the
point that the contractual completion date had not yet arrived could not
convert a defective notice to complete into an effective notice to complete.
I do not see the case in that way. The point can, I believe, be tested as
follows. Suppose that when the vendor's solicitors were threatening to
serve a notice to complete the purchasers' solicitors replied saying
something like this: “We say that because of the relettings problem you
cannot serve a notice to complete, and if you do we will challenge the
validity of it. Strictly there is another objection. Under the national
conditions of sale you cannot serve a notice to complete until after the
completion date, and because the information condition has not been
satisfied the completion date has not yet arrived. However, our clients will
not take that point if you serve a notice.” Suppose that the vendor then
served its notice to complete. Could the purchasers, in court proceedings
started months afterwards, turn round and say that, despite their solicitors'
letter they were taking the point that the notice to complete was invalid
because the information condition had not been satisfied? The answer is:
plainly not.

28. It is important to remember that the law about notices to complete does
not consist of mandatory and immutable rules of the general law. Notices
to complete flow from contractual terms, and the terms remain contractual
terms even though they are found in identical form (or virtually so) in
nearly all contracts for the purchase and sale of a property which are
entered into every day all over the country. The standard provisions about
notices to complete, being contractual provisions, are just as subject to the
law about waiver and estoppel as any other contractual provisions. In this
case, if the purchasers waived the contractual provision that the completion
date needed to have passed before a notice to complete could be served,
then the vendor could serve an effective notice before the completion date
had passed.

29. The example which I give in paragraph 27 above (of a letter from the
purchasers' solicitors saying that the purchasers would not take any point
based on the information condition not having been satisfied) prompts a
further reflection. If the purchasers' solicitors had instead written that no
notice to complete could be given unless the strict terms of the contract
were complied with, the vendor's solicitors could, and in my opinion
almost certainly would, have ensured that they were complied with. That
is to say they would have written to the purchasers' solicitors informing
them that the replacement land certificate had been received, they would
have waited three days, and they would then have served their notice to
complete. In a similar way, and staying with the actual facts down to the
stage when on November 15, 1996 the vendor's solicitors served the actual
notice to complete, suppose the purchasers' solicitors had responded to it
by saying that, because the completion date not yet arrived, the notice to
complete was invalid. What would have happened? I say with some
confidence that the vendors' solicitors would immediately have written
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satisfying the information condition, would have waited three days, and
would then have served another notice to complete which could not be
disputed on the same ground. The objection which the purchasers are
taking now could and would have been cured in a few days if it had been
taken at the time. There would be something wrong with the law if the
purchasers could be in a better position because their legal advisors did not
at the time think of the point which they have thought of now.

30. Finally I return briefly to the facts of the case. I have summarised in
earlier paragraphs the exchanges between the two firms of solicitors. In
my judgment it is clear from them that both firms were proceeding on the
basis that neither expected the other to adhere meticulously to the
provisions about completion in clause 16 of the contract. The vendor's
solicitors understood that a notice to complete would be likely to be
challenged on the ground that one could not be served until the relettings
problem had been sorted out. But they also understood, and in my opinion
reasonably understood, that a notice to complete would not be challenged
on other grounds. It did not occur to them, and neither the purchasers nor
the purchasers' solicitors would have expected it to occur to them, that a
notice to complete would be challenged on the ground that, because the
purchasers had not been formally notified that the replacement land
certificate had been obtained, the time when, under the strict provisions of
the contract, a notice to complete could be served had not yet arrived. In
the circumstances, either on principles of waiver or on principles of
estoppel or both, the purchasers cannot raise the contractual argument
which they seek to raise now.”

In Munro v Premier Associates the judge did not consider it necessary to decide whether
the buyers were estopped from denying that the notice to complete was valid or whether
they had made an election to treat to it as a valid notice. But it is clear from the authorities
which he cited that the species of waiver which he had in mind was waiver by estoppel
because of the authorities which he cited. Moreover, in that case the buyers were not
faced with the choice between inconsistent rights. They could have pointed out the defect
in the notice to complete and reserved their rights whilst continuing to argue over the re-
letting issue.

Affirmation

Mr Aldis also used the term “affirmation” in the Points of Dispute, his Skeleton
Argument and his oral submissions. That term has a very flexible meaning and in the
context of the innocent party’s response to a repudiatory breach of contract, it can be
ambiguous. I prefer to use the term “affirmation” following a repudiatory breach of
contract to mean ““a species of waiver by election”: see SK Shipping Europe plc v Capital
VLCC 3 Corp [2020] EWHC 3448 (Comm) at [201] (Foxton J) (affirmed on appeal at
[2022] EWCA Civ 231, [2022] 1 Lloyd’s Rep 521 at [73] (Males LJ)). For what follows,
I make it clear that I adopt the same usage in the remainder of this judgment (and, in
particular, when I address the question of affirmation below).

Mr Sissons also drew my attention to White Rosebay Shipping SA v Hong Kong Chain
Glory Shipping Ltd [2013] EWHC 1355 (Comm) which was an appeal under section 69
of the Arbitration Act 1996. The arbitral tribunal held that the charterers of a bulk carrier
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had committed an anticipatory breach of the charterparty but that the shipowners had
affirmed it by allowing the ship to remain in service and discharge its cargo. The
shipowners appealed but Teare J held that these findings were correct. In deciding
whether the shipowners had affirmed the contract he adopted the following principles
and applied them in the following way:

“36. In Yukong Line v Rendsburg Investments [1996] 2 Lloyd's Reports
604 at p.608 Moore-Bick J. said that: “the Court should not adopt an
unduly technical approach to deciding whether the injured party has
affirmed the contract and should not be willing to hold that the contract
has been affirmed without very clear evidence that the injured party has
indeed chosen to go on with the contract notwithstanding the other party's
repudiation.”

37. The guidance of Moore-Bick J in Yukong Line v Rendsburg
Investments was, 1 was told, cited to the tribunal, and indeed the case is
mentioned in Chitty on Contracts Vol.1 at paragraph 24-003, to which
paragraph the tribunal expressly referred.

38. A tribunal which is required to determine whether an innocent party
has affirmed a contract has to exercise a judgment. The guidance given by
Moore-Bick J makes clear that the exercise of such judgment is not a
mechanical exercise. Where a judgment has to be made not all tribunals
may reach the same conclusion. Evidence which one tribunal may judge
to be “clear evidence” that the innocent party has chosen to go on with the
contract notwithstanding the other party’s renunciation of the contract may
be judged by another tribunal not to be such “clear evidence”. Similarly,
conduct which one tribunal may consider to be an unequivocal act capable
of one construction only, namely, that the innocent party has chosen to
waive its right to terminate the contract may be regarded by another
tribunal as an equivocal act, capable of more than one construction.

39. I accept that it is possible that another tribunal might have concluded
on the facts of the instant case that there was no affirmation. Another
tribunal might have reasoned that in circumstances where (i) the owners
had clearly decided on 11 November 2011 to terminate the charterparty
and had so informed the master on 12 November 2011 and where (ii) the
cargo which had been loaded on board the vessel during the currency of
the charterparty had to be discharged it was an “unduly technical
approach” to regard the continuance of the charterparty over the weekend
of 12/13 November 2011 to enable the cargo to be discharged as an
unequivocal affirmation of the charterparty by the owners. Similarly,
another tribunal might not have regarded the conduct of the owners as
“clear evidence” that they had determined to go on with the charterparty,
notwithstanding the renunciation of the charterparty by the charterers.

40. However, the tribunal which decided this case was well aware that
there had to be clear evidence of affirmation and unequivocal conduct
capable of one construction only and the tribunal concluded that continued
compliance with the charterparty was “a clear affirmation” of it and
“wholly inconsistent with [the owners’] accrued right to withdraw the
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vessel.” It was the task of the tribunal, having found the relevant primary
facts and having properly directed itself as to the law, to apply the law to
the facts. The resulting answer involves a judgment and so, as explained
by Mustill J. in The Chrysalis, there is no “right” answer but a choice of
answers, none of which can be described as “wrong”. That is, I consider,
the case here.”

I accept these principles and I apply them. In particular, I accept that if there is clear
evidence that the innocent party has chosen to continue to perform the contract with full
knowledge that the counter-party has committed a repudiatory breach of contract, then
the Court will treat the innocent party as having made an election to waive the repudiatory
breach and to affirm the contract.

Continuing Breach

Although White Rosebay Shipping is instructive on the law of affirmation, Mr Sissons
relied on it as authority for a different proposition. Teare J also held that since the
charterers’ repudiatory breach of contract had continued, it remained open to the
shipowners to accept that repudiation and bring the contract to an end (even though they
had earlier affirmed it by leaving the ship in service). For that reason, therefore, he set
aside the award and remitted it to the arbitral tribunal for further consideration. In
reaching this conclusion, he relied on the analysis of Jonathan Sumption QC (as he then
was) in Safehaven Investments Inc v Sprinkbok Ltd (1996) 71 P&CR 59 and the Court of
Appeal in Stocznia Gdanska SA v Latvian Shipping Co (Repudiation) [2002] EWCA Civ
889, [2002] 2 Lloyd’s Rep 436. He set out his own analysis at [47] to [50]:

“47. In Safehaven v Springbok Jonathan Sumption QC noted that in
Johnson v Agnew the House of Lords declined to treat an affirmation as
irrevocable so as to prevent the innocent party from bringing the contract
to an end when the repudiating party persisted in his failure to perform. He
then said as follows at p.68:

“It does not follow from this analysis that the innocent party may in all
cases change his mind after affirming the contract. If, for example, after
he had affirmed it, the repudiating party's conduct suggested that he
proposed to perform after all, then that party's previous repudiation is
spent. It has no further legal significance. If, on the other hand, the
repudiating party persists in his refusal to perform, the innocent party
may later treat the contract as being at an end. The correct analysis in
this case is not that the innocent party is terminating on account of the
original repudiation and going back on his election to affirm. It is that
he is treating the contract as being at an end on account of the continuing
repudiation reflected in the other party's behaviour after the
affirmation.”

48. The reference to the “other party's behaviour after the affirmation”
shows that it is not enough to rely simply upon the renunciation before the
affirmation but that attention must be directed to the party's behaviour after
the affirmation. This is also shown by a further passage in the judgment on
p.69:
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“A refusal to perform a contract can amount to a repudiation only if it
is absolute and goes to the root of the contract. The words or conduct
said to demonstrate this must, moreover, do so clearly and
unequivocally. This is as much true of words and conduct said to
demonstrate that a party is persisting in an earlier repudiation as it is of
the earlier repudiation itself.”

49. The statements of principle by Mr. Sumption were approved by the
Court of Appeal in Stocznia v Latco [2002] 2 Lloyd's Reports 436 at
paragraph 96 per Rix LJ. In his judgment Rix LJ considered whether and
in what circumstances a continuing repudiation after affirmation could be
inferred from silence. He accepted that silence may not be mere silence
but said that the silence in Stocznia v Latco was:

“overlaid with all that had gone before. It was a speaking silence. The
difficulty with silence is that it is normally equivocal. Where, however,
it is part of a course of consistent conduct it may be silence which not
only speaks but does so unequivocally. Where silence speaks, there may
be a duty on the silent party in turn to speak to rectify the significance
of his silence.”

50. Accordingly, in a case of renunciation or anticipatory breach of
contract (as opposed to a repudiation based upon an actual breach) the
tribunal of fact must carefully consider whether there were words or
conduct after affirmation which demonstrate that the renunciation of the
contract is continuing, so that a later acceptance of the continuing
renunciation will be a legitimate termination of the contract.”

Reservation of Rights

Neither counsel drew my attention to any authority relating to the effect of a reservation
of rights. For present purposes, I am prepared to accept that a reservation of rights will
be effective unless the innocent party makes a later representation which is inconsistent
with it and confirms that it no longer intends to reserve its position. However, in my
judgment that representation must be clear and unequivocal although it may be implied
from conduct. For example, the innocent party will not be permitted to rely on a
reservation of rights where it has elected to continue to perform its own obligations under
the contract. But where the innocent party has no obligations to perform, I see no reason
why it should lose the benefit of the reservation of rights by inactivity.

Application
Waiver by Estoppel

I'have held on the facts that between 24 November 2022 and 10 February 2023 Mr Wade
represented to Thirteen that WEL would not treat the failure to submit a Planning
Application before 28 October 2022 as a fundamental breach of contract and that it would
extend time for compliance with clause 3.2 for a reasonable time after 10 February 2023.
I accept, therefore, that to that extent Thirteen’s case is made out and that WEL waived
the breach of clause 3.2.
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Nevertheless, it is very important to appreciate the limited effect of that waiver in the
context of this case. If WEL had served a notice under clause 28.1.1 on 11 February 2024
purporting to terminate for fundamental breach and without giving Thirteen an
opportunity to submit the Planning Application, I might well have held that such a notice
was invalid and ineffective. Likewise, if WEL had served a notice under clause 14.1
purporting to terminate on the ground that Thirteen had failed to submit the Planning
Application before the Long Stop Date, I might well have held that this notice was invalid
or ineffective too.

But it does not follow that WEL was waiving Thirteen’s breach of clause 3.2 for all time
and for all purposes just because it was prepared to give Thirteen more time to submit
the Planning Application or even because it promised not to serve a notice under clause
28.1.1 if Thirteen complied with clause 3.2 within a reasonable time. It does not follow
either that WEL was waiving strict compliance with the proviso to clause 14.1 and
accepting that Thirteen was entitled to give notice under clause 14.1 whilst it remained
in breach of contract. Indeed, it is nonsensical to suggest that Mr Wade made a clear and
unequivocal representation that Thirteen was entitled to terminate the Contract. His
evidence (which I accept) was that he still wanted or needed Thirteen to submit a
Planning Application and that he was trying to encourage or cajole it to comply with its
obligation to do so.

Furthermore, I do not accept Mr Aldis’ submission that the effect of WEL’s
representations was to suspend Thirteen’s performance of its obligation to submit the
Planning Application until WEL fixed a new time for compliance. I accept that it would
have been necessary for WEL to make time of the essence for the performance of that
obligation before it could serve a notice under clause 28.1.1 (if Thirteen had not later
repudiated the Contract by serving the First Notice). But Thirteen remained in breach of
clause 3.2 throughout the period from 22 October 2022 until the service of the First
Notice on 23 March 2023. For this reason, therefore, WEL is not estopped from denying
the validity of the First Notice.

But even if I am wrong and Mr Wade represented that WEL would not rely on its strict
legal rights and, in particular, the proviso to clause 14.1, I have found on the facts that
Thirteen did not change its position and rely on that representation and that it suffered no
detriment as a result of that change of position. I am also satisfied that Thirteen has
suffered no detriment in the wider sense that it will be worse off if the Court permits
WEL to withdraw or resile from its representations. Ms Thompson accepted that Thirteen
had incurred all of the costs of preparing the Planning Application before 28 October
2022 apart from planning fees and monitoring costs and that the reason why it did not
submit the Planning Application was because it was not prepared to do so until it had
obtained the Restriction Release.

Finally, I do not accept that by entering into the Lovell Contract, WEL represented that
the First Notice was valid. WEL had no obligations to perform under the Contract once
Thirteen had served the First Notice and made it clear that it was not prepared to submit
the Planning Application at all. I have also held on the facts that WEL made no
representations about the effect of that notice between the service of the First Notice and
the letter dated 26 September 2023 (in which WEL expressly challenged its validity). In
particular, in DWF’s letter dated 30 March 2023 WEL reserved its position and in its
letter dated 17 July 2023 it did not respond to Thirteen Homes’ request for the repayment
of the Deposit. Finally, Thirteen Homes was entirely unaware of the Lovell Contract at
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all until Mr Jones’s email dated 22 August 2023.

Mr Aldis’s submission that WEL impliedly accepted the validity of the First Notice by
entering into the Lovell Contract could only be based, therefore, on the request made by
Mr Jones and, possibly, by Mr Whiting for the technical reports which Thirteen Homes
had obtained in the process of preparing the Planning Application and I am prepared to
accept that by making either or both of those requests, WEL was representing to Thirteen
that the Contract was at an end. But I also accept Mr Sissons’ submission that such a
representation was entirely equivocal about the reason or basis for the termination of the
Contract.

The difficulty for Mr Aldis was that WEL had no right to take copies of any survey or
any technical reports unless it had served a notice terminating the Contract for
fundamental breach: see clause 29.1.3. It had no right to take copies whether Thirteen
was entitled to give notice under clause 14.1 and the First Notice was valid and or whether
that notice amounted to a repudiatory breach of contract which WEL was now prepared
to accept. Furthermore, Ms Thompson chose to provide copies without clarifying the
basis on which they were being sought. Indeed, her evidence was entirely consistent with
WEL accepting Thirteen’s repudiatory breach of contract. She accepted that if notice had
been served under clause 28.1.1 WEL would have been entitled to copies of the technical
report and her complaint was that Thirteen had been asked to provide them before such
a notice had been served.

But in any event, I am not satisfied that Thirteen relied on any representation by Mr Jones
(or by Mr Whiting) that the Contract had come to an end. Thirteen had incurred all the
costs of obtaining the technical reports before 28 October 2022, it had taken the position
that the Contract was at an end since 23 March 2023 and Ms Thompson distanced herself
from any attempt to use the reports as a bargaining tool. Finally, I have found that
Thirteen has suffered no detriment and, in my judgment, it would not be in a worse off
position if the Court were to permit WEL to withdraw or resile from any representation.

Affirmation

Affirmation in the sense of waiver by election did not form part of Thirteen’s pleaded
case. But it was clearly a critical part of Thirteen’s overall case of waiver that WEL made
a choice to enter into the Lovell Contract at a time when it had not accepted the First
Notice as a repudiatory breach and treated the Contract as at an end. Furthermore,
Thirteen’s case was that for this reason WEL’s conduct could only be explained as an
implied acceptance that the First Notice was valid. For the reasons which I have stated, I
do not consider that this conduct gave rise to an estoppel which prevented WEL from
contesting the validity of the First Notice. I now consider whether it gave rise to a binding
election.

Although I have found that WEL waived the right to terminate for breach of clause 3.2
either under clause 14.1 or 28.1, it was not faced with a choice between inconsistent
rights until service of the First Notice. This is because Thirteen did not comply with
clause 3.2 or respond to Mr Wade's encouragement by submitting the Planning
Application but chose to try and terminate the Contract instead. But once it had done so,
the choice with which WEL was faced was not between the right to accept the First
Notice as valid and the right to treat it as a repudiatory breach (as Mr Aldis sought to
argue) but a choice between the right to affirm the Contract and the right to accept
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Thirteen’s repudiation and treat it as at an end. WEL could have issued proceedings for
a declaration that the First Notice was invalid and applied for specific performance of
clause 3.2. However, on 21 December 2023 it chose the second option and elected to
treat the Contract as at an end and forfeit the Deposit.

It is unusual, I accept, for a party to take almost nine months to decide whether to accept
a repudiatory breach of contract. For example, in White Rosebay Shipping the ship
owners were held to have affirmed the charterparty after only six days. However, I am
not satisfied that WEL was ever placed in the position in which it had to elect whether to
affirm the Contract and, if it was placed in that position, then in my judgment it elected
to accept Thirteen’s repudiation rather than affirm the Contract. I have reached this
conclusion for the following reasons:

(1)  On 30 March 2023 WEL reserved its position in relation to the First Notice, on 26
September 2023 it challenged the validity of the notice and on 21 December 2023
it accepted the notice as a repudiatory breach and brought the Contract to an end.
At no stage did WEL or its solicitors write to Thirteen or its solicitors accepting
the First Notice as valid. Indeed, when Thirteen requested the repayment of the
Deposit, WEL ignored that request.

(2) Between 30 March 2023 and 21 December 2023 WEL had no obligations to
perform under the Contract. Indeed, the Contract was effectively moribund or in
suspension because Thirteen had failed to submit the Planning Application in time
or to use all reasonable endeavours to obtain a Satisfactory Planning Permission. If
the First Notice had been valid, WEL would have been obliged to return the Deposit
under clause 14.2. But I have held that the notice was valid and of no effect.

(3) Mr Sissons submitted that the Lovell Contract had no effect on the rights and
obligations of the parties under the Contract. It was also a conditional contract and
although it might have put WEL in a difficult position if Thirteen had resumed
performance of the Contract itself, Thirteen had shown no intention of doing so.
He also submitted that WEL had no obligation to wait before negotiating with
another purchaser and no obligation to inform Thirteen about its intentions or the
existence of another contract.

(4) Taccept those submissions. In my judgment, there is nothing per se inconsistent in
a party entering into a second conditional contract to sell the same property to a
different purchaser whilst the first conditional contract remains on foot (which is
what Mr Aldis’s submission really amounted to). Put crudely, even if both contracts
went unconditional (which was very unlikely) the seller always had the option of
performing one contract and defaulting on the other and paying damages.
Furthermore, the risk that Thirteen would turn a complete volte face was a very
slim one and wholly unrealistic given its position. Finally, Thirteen’s conduct had
already placed WEL in a very awkward and difficult position. It was under great
pressure from the Council to sell the site and after the fire, it was very expensive
to maintain and it was essential to line up a new purchaser if Thirteen could not be
persuaded to relent.

(5) But if I am wrong and WEL could not enter into the Lovell Contract without
making an election whether to affirm the Contract, then, in my judgment, WEL
elected to accept Thirteen’s repudiation and treat the Contract at an end. Further,
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Mr Jones and Mr Whiting communicated that election to Ms Thompson. Either
way, WEL did not accept the First Notice as valid at any time before 21 December
2023.

(6) Mr Aldis’s argument involved setting up a straw man to knock down by framing
WEL'’s position as a choice between the right to treat the notice as valid and the
right to accept it as a repudiatory breach of contract. But this was not an accurate
characterisation of WEL’s position. The choice which it faced was between the
right to enforce the Contract and compel Thirteen to perform and the right to accept
Thirteen’s repudiatory breach of contract. Moreover, once the Contract went into
suspended animation as a consequence of Thirteen’s failure to perform, WEL owed
no obligation to Thirteen to come off the fence and choose between those rights
until it was ready to do so.

Continuing Breach

Finally, even if I had held that WEL had affirmed the Contract on 1 August 2023, I would
have held that Thirteen’s continuing failure to comply with clause 3.2 from 1 August
2023 to 21 December 2023 was both a continuing fundamental breach and also a
repudiatory breach of contract and that WEL accepted that repudiation by serving the
Second Notice. For all of these reasons, therefore, I hold that on 21 December 2023 WEL
validly terminated the Contract by giving notice under clause 28.1 and accepting
Thirteen’s continuing repudiation of the Contract.

The Deposit

=

(1)

154.

155.

The Contractual Terms

Condition 10.2

Mr Sissons submitted that WEL was entitled to forfeit the Deposit (which DWF has now
paid into Court) under Condition 10.2. I accept that submission and I reject the
submission made by Mr Aldis that Condition 10.2 was inconsistent with clause 14.2 and
other terms of the Contract and that it was only intended to apply once the Contract
became unconditional and binding. There is no inconsistency between Condition 10.2
(which permits the Seller to forfeit the Deposit if the Contract is rescinded as a
consequence of the Buyer’s breach) and clause 14.2 (which only permits the buyer to
terminate the Contract and to require the return of the Deposit if it is not in continuing
breach of contract). Further, the parties expressly agreed in clause 2.2 which clauses were
conditional upon the satisfaction of the Condition Precedent and they did not include
either clause 15 or Condition 10.2

In Weston Homes plc v Henley Developments Ltd [2024] EWHC 3286 (Ch) I left open
the question whether “rescission” within the meaning of Condition 10.2 applied to “some
special form of contractual relief”. In my judgment, Condition 10.2 is not limited to
rescission ab initio for misrepresentation and must extend to a contractual right of
rescission or termination for breach of contract. I am less certain whether it should be
construed to extend to the acceptance of a repudiatory or anticipatory breach of contract
at common law. But it is unnecessary for me to decide that issue because I have held that
WEL was entitled to give notice under clause 28.1 for Thirteen’s original failure to
submit the Planning Application by 28 October 2022 and its continuing failure to do so
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Clause 29.1

Clause 29.1 of the Contract provided that following termination under clause 28 “neither
party shall have any further rights or obligations under this Contract save for the rights
of either party in respect of any earlier breach of this Contract”. Mr Aldis submitted that
this provision prevented WEL from forfeiting the Deposit. Given my conclusions in
relation to Condition 10.2, I also reject that submission. The effect of clause 29.1 could
not have been to exclude a remedy for the very breach of contract which entitled the
Seller to serve the notice under clause 28.1 and, in my judgment, Condition 10.2 confers
aright upon WEL in respect of an earlier breach of contract, namely, the failure to submit
the Planning Application by 28 October 2022.

S.49

S.49(1) provides that a vendor or purchaser may apply in a summary way for relief
relating to a contract for the sale of land (and the parties in the present case originally
took advantage of that jurisdiction). S.49(2) then provides as follows:

“(2) Where the court refuses to grant specific performance of a contract,
or in any action for the return of a deposit, the court may, if it thinks fit,
order the repayment of any deposit.”

Although the jurisdiction to order the return of a deposit has been the subject matter of a
number of different decisions, the Court of Appeal held in Omar v EI-Wakil [2002] 2
P&CR 36 that the exercise of the jurisdiction should be limited to exceptional or special
circumstances. In Midill (97PL) Ltd v Park Lane Estates Ltd [2008] EWCA Civ 1227,
[2009] 1 WLR 2460 a different constitution of the Court of Appeal upheld Omar v El-
Wakil in the face of a sustained challenge to that decision and, in my judgment, the scope
of the jurisdiction must now be treated as settled. Carnwath LJ (as he then was) explained
its scope at [51] to [54]:

“Discussion

51. Since Arden LJ's judgment contains the most recent, considered
guidance of a majority of this court, I doubt if it would be appropriate for
us to depart from it even if we wished to do so. In fact, as the review shows,
her approach is in line with the balance of judicial view, including that of
the Privy Council. Buckley LJ's comments, though of course entitled to
great respect, are not binding on us, for the reasons given by Arden LJ.
Furthermore, they need to be read in the context of the case before him.
He was concerned principally to rebut the very narrow line taken by
Walton J, which required some “trickiness” or the like by the vendor.
Similarly, Megarry J's observations on the width of the discretion,
whatever their precise intention, must be read as a response to the vendor's
argument that the section only applied where there had been
“unconscionable” conduct.

52. The critical point, on which Arden LJ echoed Lord Nicholls, is that the
deposit is “an earnest for the performance of the contract”, which can be
retained by the seller if the buyer defaults, without any necessary regard to
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the question of actual loss or its amount. That principle, as the Privy
Council made clear, is not “overruled” by section 49(2). There needs to be
“something more”; or, as other judges have said, something special or
exceptional to justify overriding the ordinary contractual expectations of
the parties.

53. The cases at first instance should not be seen as altering the principle,
but as illustrations of how it has been applied in particular circumstances.
The only one which I would respectfully question is Dimsdale
Developments (South East) Ltd v De Haan 47 P & CR 1, which was
decided against the instincts of the judge himself, and without the benefit
of the guidance provided in Omar v El-Wakil [2002] 2 P & CR 36. That
view is not altered by the fact that it was relied on by Neuberger J to
reinforce his conclusion on the second transaction in Tennaro Ltd v
Majorarch Ltd [2003] EWHC 2601 (Ch); [2004] 1 P & CR D30 . The
decision on that transaction is readily understandable, given that the
relative attractiveness of the alternative offer available to the vendor at the
time of intended completion, arranged by the purchaser, and the lack of
any stated reason for rejecting it. I find it unnecessary to express a view on
Neuberger J's decision on the third transaction. It is less easy to analyse,
since it is not entirely clear whether the vendor had any valid contractual
basis for linking flats 31 and 37.

Conclusion

54. Against that background, I return to the present case. In my view, the
judge's reasoning was impeccable. He was entitled to find that it was not
enough that the vendor sold at a higher price some months after the date
for completion. That delay distinguishes the case from the Tennaro Ltd
case. There is nothing to suggest that the price rise was exceptional, in
relation to movements in the market generally. There is no obvious reason
why the purchaser should have the benefit of any such price rise. It was
the vendor who had borne the risk and cost of holding the property during
the intervening period. I also agree with the judge that to decide otherwise
would add undesirable uncertainty to the well-established contractual
understanding.”

Mr Aldis submitted in both his Skeleton Argument and in his oral submissions that the
circumstances of the present case were exceptional or special for a number of reasons. I
am not satisfied that any of the reasons or factors which he identified (whether in isolation
or taken together) were so special or exceptional that they justify an order for the return
of the Deposit. I address each of those factors in turn.

Thirteen Homes

Mr Aldis relied on the fact that Thirteen Homes is a developer using public funds to
provide affordable housing and submitted that the forfeiture of the Deposit will
disadvantage those in need of housing of this nature. In my judgment, the identity or
attributes of Thirteen and the utility of the services which it provides are not special or
exceptional. Government departments, local authorities and charities enter into contracts
to purchase land all the time. Their public functions do not justify favourable treatment
under S.49.
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Waiver

Next, Mr Aldis submitted that WEL had initially waived the breach of clause 3.2 and
affirmed the Contract leading Thirteen to believe that it could terminate under clause
14.1. Although I have found that WEL made a limited waiver, I did not find that WEL
either affirmed the Contract or led Thirteen to believe that it could exercise the right to
terminate under clause 14.1. I therefore dismiss this argument on the facts.

The Risk

Mr Aldis also made the closely related submission that Thirteen was not on notice that it
was at risk of losing the Deposit because the Contract did not expressly state that time
was of the essence for the submission of the Planning Application or that WEL was
entitled to forfeit the Deposit and because the Contract was complex and contained a
number of inconsistences. For the reasons which I have already given, I reject the
argument that the Contract was ambiguous or that it terms were inconsistent and, in my
judgment, Thirteen ought to have appreciated that WEL was entitled to forfeit the Deposit
if it failed to submit the Planning Application and committed a repudiatory breach of
contract.

Windfall

Next, Mr Aldis submitted that WEL will obtain a windfall because the Contract never
became binding. I reject this submission too. The price payable under the Lovell Contract
was £200,000 less than the price payable under the Contract and any windfall element of
the Deposit is likely to be very small. But even if WEL had made a significant windfall,
this would not be sufficient by itself to justify the return of the Deposit. Indeed in Midill
v Park Lane Estates the fact that the seller had sold at a significantly higher price did not
justify the return of the deposit. Furthermore, I attach no weight to the fact that the
Contract was conditional when Thirteen repudiated it. It acted in breach of a term of the
Contract which took effect immediately, that breach was fundamental and it entitled
WEL to terminate the Contract and forfeit the Deposit.

Unconscionability

Mr Aldis also submitted that WEL behaved unconscionably or unscrupulously in
entering into the Lovell Contract without notice to Thirteen or terminating the Contract.
I have no hesitation in rejecting this submission. In my judgment, Mr Wade extended
every opportunity to Thirteen to comply with its contractual obligations and submit the
Planning Application but it failed to do so. Indeed, Mr Newham’s email dated 24
February 2023 to Mr Manning, Ms Thompson and Ms Winnerah shows that Thirteen had
already taken the decision to terminate the Contract and was now stringing WEL along
in a cynical manner. In my judgment, a comparison between the conduct of the parties is
not flattering to Thirteen Homes (to say the least).

I also accept Mr Sissons’ submission that Thirteen’s conduct placed WEL in a very
difficult position and it had little practical alternative but to negotiate with another
purchaser if Thirteen could not be persuaded to perform. Finally, WEL owed no
obligation to reveal those negotiations to Thirteen and even if (contrary to the conclusion
which I have reached) it was required to make an election when it entered into the Lovell
Contract, it elected to accept Thirteen’s repudiation, bring the Contract to an end and
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forfeit the Deposit. In my judgment, it was within its rights to do so.
Loss

Finally, Mr Aldis submitted that WEL had not suffered any loss or had an alternative
claim for damages. This is not a special or exceptional factor either in this or any other
case. The Deposit was an earnest for the performance of Thirteen’s immediate
obligations under the Contract (including the obligation in clause 3.2) and, when it had
second thoughts and defaulted, WEL was entitled to retain it without any necessary
regard to the question of actual loss or its amount: see Midill (above) at [52]. In my
judgment, Thirteen should be held to the terms of the Contract and WEL should be
entitled to retain the deposit.

Disposal

For these reasons I will declare that the First Notice was invalid and of no effect, that
WEL terminated the Contract pursuant to clause 28.1 by serving the Second Notice or,
alternatively, that it accepted Thirteen’s repudiatory breach of contract by serving the
Second Notice and that WEL is entitled to retain the Deposit. I have already given
directions for a consequential hearing and I will deal with all consequential matters at
that hearing if the parties are unable to agree the form of order and costs.



